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SENATE.

Tuespay, February 7, 1905,

Prayer by the Chaplain, Rev. EpwArp HE. HALE.

The Secretary proceeded to read the Journal of yesterday’s
proceedings, when, on request of Mr. Kean, and by unanimous
consent, the further reading was dispensed with.

The PRESIDENT pro tempore. The Journal will stand ap-
proved.

MESSAGE FROM THE HOUSE.

A message from the House of Representatives, by Mr. C. R.
McKeNNEY, its enrolling clerk, requested the Senate to fur-
nish the House of Representatives a duplicate engrossed copy
of the bill of the Senate S. 285, “ an act to divide the State of
Oregon into two judicial distriets.” .

The message also announced that the House had agreed to
ihe amendments of the Senate to the joint resolution (H. J. Res.
185) authorizing and directing the Director of the Census to
collect and publish additional statistics relating to cotton,

PRESIDENTIAL APPROVALS.

A message from the President of the United States, by Mr.
B. . Barnes, one of his secretaries, announced that the Presi-
dent had approved and signed the following acts and joint reso-
lutions :

On January 31, 1905:

8. It. 94. Joint resolution to enable the Secretary of the Sen-
ate and Clerk of the House of Representatives to pay the neces-
sary expenses of the inaugural ceremonies of the President of
the United States March 4, 1905; and :

8. R. 97. Joint resolution providing for the payment of the
expenses of the Senate in the impeachment trial of Charles
Swayne. .

On February 3, 1905:

S. R. 96. Joint resolution authorizing temporary use of cer-
tain vacant houses in square 686 in the city of W&shmgton, and
for other purposes.

On February 4, 1905:

8.6584. An act to incorporate the trustees of the grand en-
campment of Knights Templar of the United States of Ameriea.

On February 6, 1905:

8. 355. An act granting a pension to Sarah Jane Simonds;

8. 3435. An act granting a pension to Mazilla Lester;

S. 6678. An act granting a pension to Margaret McKee Pent-
land, formerly Margaret McKee;

8. 5971, An act granting a pension to Cordelia Bird;

8. 6193. An act granting a pension to Jacob O. White;

8. 6321. An act granting a pension to Hattie F. Davis;

8. 69. An act granting an increase of pension to Frances C.
Brown;

S, 104, An act granting an increase of pension to Abner
Tayler;

8. 141. An act granting an increase of penaion to James W.
Kinkead ;

8. 184, An act granting an increase of pens!on to John Bart-
lett ;

8. 825. An act granting an increase of pension to Jesse
Co!lms

820. An act granting an increase of pension to John C.
Bertolette:

8. 830. An act granting an increase of pension to Thomas H.
Muchmore.

S, 1420. An act granting an increase of pension to Gustavus
8. Young;

8. 1794. An act granting an increase of pension to Joseph C.
Walkinshaw ;

8. 2074. An act granting an increase of pension to James A.
Harper;

8. 2189. An act granting an increase of pension to Joseph K.
Armstrong ;

8. 2419, An act granting an increase of pension to Jane M.
Black ;

8. 2572. An act grantmg an increase of pension to Thomas
J. Lucas;

8. 2707.
Clemens;
. 8. 2913. An act granting an increase of pension to Elizabeth
F. Given;

8. 2828,
L‘-'d[l 73

§. 3074. An act granting an increase of pension to Isaac
Davisson ;

S. 8517. An act granting an increase of pension to John B.
Hammer ;
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8. 8635. An act granting an increase of pension to John AL
Godown ;

S. 3939. An act granting an increase of pension to :I'amea
Miller ;

S. 4075. An act granting an increase of pension to Charles M.
Shepherd ;

8. 4121, An act granting an increase of pension to James D.
Beasley ;

8. 4135. An act granting an increase of pension to Jane Fran-
cis;

8. 4159. An act granting an increase of pension to George W.
Gray ;

8. 4239. An act granting an increase of pension to William H.
MecCann ;

s, 4392 An act granting an increase of pension to Samuel
Hyatt;

8. 46060. An act granting an increase of pension to Nellie P.
Newton ;

8. 4691. An act granting an increase of pension to Leonard L.
Lancaster;

S. 4722, An act granting an increase of pension to Martin V.
Trough ;

8. 4760. An act granting an increase of pension to Ezekiel
Riggs;

8. 4823, An act granting an increase of pension to Mary
Martin;

S. 4888, An act granting an increase of pension to Pierpont H.
B. Moulton ;

8. 4807. An act granting an increase of pension to Reuben
Allred;

8. 5426. An act granting a pension to Henry O. Kent;

S. 5432, An act granting an increase of pension to Elias Still-

“e]l

8. 54.)1 An act granting an increase of pension to George W.
Benedicet ;

S. 5-155. An act granting an increase of pension to Jeanie G.
Lyles; :

8. 5509. An act granting an increase of pension to Susie C. G.
Seabury ;

8. 5523. An act granting an increase of pension to James
Minniclk ;

8. B527.
Kingman ;

8. 5540. An act granting an increase of pension to Jerome
Bradley ;

8. 5550. An act granting an increase of pension to Martin
Mack ;

5568, An act granting an increase of pension to Flora B.

Bonham ; .

8. 5670. An act granting an increase of pension to James W.
Stickley ;

8. 5698. An act granting an increase of pension to Martin
Schubert ;

8. 5712. An act granting an increase of pension to Sallie Dick-
inson ;

8. 5727. An act granting an increase of pension to Jesse
Woodruff ;

8. 57507. An act granting an increase of pension fo William A.
Luther;

8. 5766. An act granting an increase of pension to Andrew S.
Graham ;

S. 5802. An act granting an increase of pension to Luther AL
Bartlow ;

8. H6808. An act granting an increase of pension to Wllliam
Steele ;

8. 5809. An act granting an increase of pension to Cyrus
Wetherell ;

8. 5812. An act granting an increase of pension to William T.
Graham ;

8. 5815. An act granting an increase of pension to James Me-
Kim;

S. 5841, An act granting an increase of pension to Nelson P,
Smith ; ;

S, 5842, An act granting an increase of pension to Thomas G.
Parish ;

8, 6856. An act granting an increase of pension to William V,
Morrison ;

8. 5808. An act granting an increase of pension to Mary C.
Buck ;

8. 5892, An act granting an increase of pension to James Me-
Aulift ;

8. 5938, An act granting an increase of pension to Owen A,
Willey ;

An act granting an increase of pension to John A.
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8. 5939. An act granting an increase of pension to George W.
all;
= 8. 5940. An act granting an increase of pension to Jason R. C.

oyt;
= 8. 5941. An act granting an increase of pension to Alma

ohuim ;

8. 5943, An act granting an increase of pension to Jared
Prindle;

8. 5953. An act granting an increase of pension to Charles P.
Thurston ;

8. 5958. An act granting an increase of pension to Mary J.
Bartlett

-8, 6961. An act granting an increase of pension to Warren P.
Tenney ; 5

8, 5975. An act granting an Increase of pension to Lucy
Lytton ;
- SI 6604. An act granting an increase of pension to James

nlme;

S. 6074. An act granting an increase of pension to William
Smith;

S. 6085/An act granting an increase of pension to Leonard
Delamater ;

8. 6091. An act granting an increase of pension to William
Welch ;

8. 6092, An act granting an increase of pension to Elijah W.
Gordon ; ?

8. 6094, An act granting an increase of pension to Ephraim W.
Harrington ;

8. 6116. An act granting an increase of pension to Francis M.
Sams;

8. 6130. An act granting an increase of pension to Charles L.
Harmon ;

8. 6191. An act granting an increase of pension to Charles R.
Van Norman ;
(-} 8. 6192, An act granting an increase of pension to James Mc-

innis ;
- 8. 6194 An act granting an increase of pension to William 8.
Moorehouse ;
~ 8. 6195. An act granting an increase of pension to Frederick

eigley;

8. 6196. An act granting an increase of pension to William C.
Dickinson ;

‘S. 6268. An act granting an increase of pension to Adria M. 8.
Moale; and

8. R. 88. Joint resolution authorizing the Secretary of War to
furnish a condemned cannon to the board of regents of the Uni-
versity of Minnesota, at Minneapolis, Minn., to be placed on
campus as a memorial to students of said university who
served in Spanish war.

JUDICIAL DISTRICTS IN OREGON.

The PRESIDENT pro tempore laid before the Senate the
request of the House of Representatives to furnish a duplicate
engrossed copy of the bill (8. 285) to divide the State of Oregon
into two judicial districts, and by unanimous consent the re-
quest was ordered to be complied with.

STATEHOOD BEILL.

The PRESIDENT pro tempore. The Secretary will read the
unanimous-consent agreement.

The Secretary read the agreement made January 380, 1905, as
follows :

That general debate on the bill H. R. 14749, “An act to enable the
people of Oklahoma and of the Indian Territory to form a constitution
and State ﬁovernment and be admitted into the Union on an equal
footlng with the original States; and to enable the people of New
Mexico and of Arizona to form a constitution and State government
and be admitted Into the Union on an equal footing with the original
States,” shall close on Monday next, February 6; that on Tuesday
next, h‘ehruarg 7, immediately upon the approval of the Journal, the
Senate will proceed to the consideration of the amendments offered
or then to be offered, and that debate upon each amendment shall
be limited to ten. minutes for each Senator speaking thereon, and that
before adjournment on Tuesday a vote shall be had upon the bill and
all amendments. This order shall not Interfere with the SBenate gitting
as a court of impeachment.

The Senate, as in Committee of the Whole, resumed the con-
sideration of the bill (H. R. 14749) to enable the people of
Oklahoma and of the Indian Territory to form a constitution
and State government and be admitted into the Union on an
equal footing with the original States; and to enable the people
of New Mexico and of Arizona to form a constitution and State
government and be admitted into the Union on an equal footing
with the original States.

The PRESIDENT pro tempore. The bill is in the Senate as
in Committee of the Whole and open to amendment.

Mr. PERKINS. In connection with one of the pending
amendments I desire to present a joint resolution of the legis-
lature of California referring to it.

The PRESIDENT pro tempore. Is there objection to its
reception? ;
Mr. GALLINGER. I ask that it be read. -
The PRESIDENT pro tempore. It will be read.
The Secretary read as follows:

[Telegram.]
BACRAMENTO, CAL., February 6, 1905.
Senator GEORGE C. PERKINS, -

Washington, D. O.:
Assembly joint resolution No. 6, relative to statehood of Arizona and
New Mexico.

Whereas the question of joint admission to statehood of the Terri-

E:ot;lles of Arigonn and New Mexico is a question now pending before
ONgress ; an

“ghereas the peoples of these ective Territorles gshould be allowed
to express their desires upon such joint statehood in each Territory
separately : Therefore,

Resolved by the assembly (the senate concurring), That we request
onr Senators and Representatives In Congress to use thelr Influence to
have such question submitted to the peoples of the respective Terri-
tories separately and in such manner that if a majority of the people
of either Territory do object to such jolnt statehood that the saine be
not imposed upon them ; and further

Resolved, That a copy of these resolutions be Immediately forwarded
by telegraph to each of our Senators and Representatives In Congress
and one to the President of the United States.

I hereby certify that the above Is a true copy of resolution adopted
by the ifornia legislature this day.

Crio LLoyp,
Chief Clerk of the Assembly.

The PRESIDENT pro tempore. The bill is open to amend-
ments as in Committee of the Whole.

Mr. BEVERIDGE. I suppose that the first thing In order is
to consider the pending commitiee amendments that have been
passed over. The first of these amendments is on page 5, be-
ginning at line 8 and ending at line 15, inclusive.

The PRESIDENT pro tempore. The amendment will be read.

The SECRETARY. On page 5, line 8, after the word *“ prohib-
ited,” the Committee on Territories propose to insert the follow-
ing proviso:

Provided, That the sale, barter, or giving away, except for mechanical,
medicinal, or scientific purposes, of intoxicatin liquors within that part
of sald State heretofore known as the Indian tory or other Indian
reservations within said State be prohibited for a period of ten years
from the date of admission of said State, and er until after the
legislature of sald State shall otherwise provide.

Mr. GALLINGER. Mr. President, I submit the following as
a substitute for the committee amendment, on which I desire to
be heard very briefly.

The PRESIDENT pro tempore. The Senator from New
Hampshire submits an amendment to the amendment of the
committee.

Mr. BEVERIDGE. Mr. President, I wish to say a word just
at this juncture.

On Saturday notice was given by the Senator from Texas
[Mr. BamLey] that it might be that to-day he would request an
extension and modification of the unanimous-consent agreement
of the ten-minute rule to permit him to speak twenty minutes
possibly, and it was suggested by other Senators and by the
chairman of the Committee on Territories that that would be
agreeable. That indicated agreement is to be adhered to so far
ag that Senator is concerned, and I have no doubt there will be
no objection to some person who is for the bill occupying the
same length of time; but I thought it falr at this juncture to
say that, with this exception, the committee does not feel that
it should consent to any other modification of the ten-minute
rule.

The PRESIDENT pro tempore. The Secretary will read the
amendment of the Senator from New Hampshire proposed to the
amendment of the committee.

The SECRETARY. After the word “ prohibited,” in line 8, page
5, substitute a period for the colon and strike out all thereafier
down to and including the word * provide” in line 15 and in-
sert in lieu thereof the following:

The manufacture, sale, barter, or giving away of Intoxicating liquors
within this State is hereby prohibited for a period of twenty-one years
after the date of the admission of this State into the Union, and there-
after until the peoi)le of this Btate shall otherwise provide by amend-
ment of this constitution in the manner prescribed herein. Any per-
son who shall manufacture, sell, barter,sor give away any intoxicating
lignor of any kind, including beer, ale, and wine, contrary to the pro-
visions of this section, Is hereby declared to be guilty of a misdemennor,
and upon conviction thereof before any court of competent jurisdie-
tion shall be punished by Imprisonment for not less than thirty days nor
more than one hundred days, and by a fine of not less than $50 nor more
than $200 for each offense ; and upon the admission of this State into the
U'nion the provisions of this section shall be Immediately enforceable
in the courts of this State. )

Mr. GALLINGER. Mr. President, I gave notice a few days
ago of a proposed substitute for the committee amendment which
involved in its provisions Federal jurisdiction over this ques-
tion during the period of twenty-one years. The Senator from
Missouri [Mr. StonNe] offered an amendment to my amend-
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ment which eliminates Federal jurisdiction, but makes it a
misdemeanor, punishable by fine and imprisonment, as is stated
in the amendment just read. I have incorporated the amend-
ment proposed by the Senator from Missouri in my amendment,
and that is the form in which it is now presented to the Senate.

Mr. President, there is a great deal of interest in this matter,
not only the proposed new State, but throughout the land as
well. I have on my desk this mornjng from Oklahoma, the pro-
posed new State, various petitions which will indicate how
deeply the people feel.

Here is a petition signed by Mrs. J. H. Tannehill and 2,269
other women of Oklahoma, memorializing the Senate that in
providing statehood for Oklahoma we shall incorporate in the
enabling act a clause excluding the manufacture and sale of al
intoxicating liquors. I will not spread this petition out, for
the reason that it is 105 feet long and would be a little bur-
densome,

I have here another petition signed by George H. McChaney
and 2,852 other voters, making the same prayer for Oklahoma.

1 have another petition from the following churches: Metho-
dist Episcopal Church South, Asher, Okla., 53 members; Salem
Missionary Baptist Chureh, Itocky, Okla., 190 members; Metho-
dist Episcopal Church, Woodward, Okla.,, 70 members; Mis-
sienary Baptist Church, Rock Creek, Okla., 134 members; Con-
gregational Church, Forest, Lincoln County, Okla., 41 members ;
Rock Island Avenue Methodist Episcopal Church, Elreno,
Okla., 230 members, and so on, with a total membership of
3,186 persons, praying that we will not forget to give those
people prohibition.

I have another petition from Oklahoma signed by Rev.
W. M. P. Ripley and 413 other voters; another petition signed
by Mrs. Annela Tigord and 716 other women; and a petition
signed by Mr. Odie G. King and 629 young people and children
in Oklahoma, praying for prohibition in the new State.

Now, Mr. President, I think if Senators will examine the
amendment I have submitted many of the objections that were
urged to the original amendment will disappear, inasmuch as
Federal jurisdiction, which I think might properly be exer-
cised and which I argued for the other day, has been elimi-
nated, and the amendment simpy provides that our treaty
stipulations with these people shall be continued and that they

-shall not be subjected to the disastrous influences of strong
drink.

To be entirely frank, Mr. President, so that the Senate may
not be misled, the amendment that has been offered extends
prohibition throughout the entire new State. I hope it may be
adopted in that form, for the reason that it will be more easily
enforceabe, inasmuch as they have courts already in Oklahoma
and not any courts in the Indian Territory.

Mr. CULLOM. It extends the time.

Mr. GALLINGER. It extends the time. I trust the pro-
posed substitute may be adopted instead of the amendment sub-
mitted by the committee, which amendment, Mr. President, as I
showed the other day, will be utterly inadequate, and will not
result in the desire that I feel sure the committee itself has to
protect these people from the disastrous influences of strong
drink.

The PRESIDENT pro tempore.
amendment to the amendment.

Mr. MORGAN. Let the amendment be read.

Mr. BEVERIDGE. Let it be reported.

The PRESIDENT pro tempore. The amendment will be
again read.

The Secretary again read the amendment to the amendment,

Mr. MORGAN. I move to amend the amendment by insert-
ing, after the word * wine,” the words * except of domestic
growth and production.”

The PRESIDENT pro tempore. That amendment would not
now be in order. If would be an amendment in the second
degree.

Mr. CULLOM. It is not in order just now.

The PRESIDENT pro tempore. It is mot in order at this
time. It would be in order if the pending amendment to the
amendment should be adopted.

Mr. McLAURIN. Mr. President, I have no objection to the
prohibition of the sale of intoxicants and strong drink in the
State of Oklahoma, if such a State shall be admitted, but I do
object to its being done by act of Congress. The Congress of
the United States would not undertake to make a law regulat-
ing the police power or making police regulations for any other
State. Such a law would he declared by the courts to be un-
constitutional.

I do not believe that there should be a Union of States of un-
equal rights. It is a dangerous thing for the Government. It
is contrary to the principles upon which the Government was

The question is on the

formed. Every State ought to have the rights of every other
State when it is admitted into the Union.

I therefore oppose this amendment, not because I am op-
posed to prohibition, as I said, of the sale of intoxicating
liguors or strong drink in the proposed State, but because I do
not believe the Congress of the United States ought to pass an
act that is to have any force in the newly created State, that
could not, under the Constitution, have force and effect in any
other State in the Union, if it were attempted to be enacted by
the Congress of the United States.

Mr. STONE. Mr. President, I supposed that what the Sena-
tor from New Hampshire [Mr. Garriscer] said in support of
the amendment he offers was all that need be =aid on that sub-
ject. I arise not so much to supplement what that Senator said
as to answer what the Senator from Mississippi [Mr. Mec-
LavriN] has said, and not so much to answer him as to correct
what I thinkK is a misapprehension on his part.

I believe as strongly as the Senator from Mississippl or any
other Senator in upholding all the reserved rights of the States.
I am as much opposed as any man to invading what all of us
understand to be the rights and privileges of the States. But
I do not think this amendment open to that criticism. I do not
think it would encroach upon any right guaranteed to or re-
served by the States. Undoubtedly Congress has the right to
prescribe the conditions upon which a Territory shall be ad-
mitted as a State into the Union. TUnusual conditions, or those
which would tend to impair the rights of the State or to under-
mine our theory of government, ought not to be imposed. But
nothing of that kind is involved in this amendment, The thing
proposed by this amendment is neither improper nor unusual.
The same thing has been done already by different States.

Mr. McLAURIN. Will the Senator allow me to ask him a
question? 2

Mr. STONE. Certainly; only my time is limited.

Mr. McLAURIN. If such an act as this should be applied
to the State of Missouri and no other State in the Union, does
the Senator think that that would be in accordance with the
principles e¢f the Government?

Mr. STONE. Mr. President, I do not think that Congress
could now pass an act like this for the State of Missouri and
enforce it. I do not think it would be within the constitutional
power of Congress to enact a purely police regulation for en-
forcement within a State. But that is not the question here,
1t is not proposed to have Congress do that in this instance.

Mr. McLAURIN. Will the Senator allow me to ask him one
other question?

Mr. STONE. Certainly; but I ask the Senator to be brief.

Mr. McLAURIN. Yes, sir; I will be brief. Does the Sen-
ator think the State of Missouri should have any right that
any other State of the Union should not have? In other
words, does the Senator from Missouri think that the State of
Missouri should have any right that the State of Oklahoma
should not have, if it were admitted into the Union as a State?

Mr, STONE. I do not think the State of Missouri should
have a single right that the State of Oklahoma should not enjoy
to the fullest cxtent. We are absolutely agreed upon that.
Mr. President, the conditions here are peculiar and unusual.
The emergency is great for some protective legislation of this
kind. What is the proposition before us?

It is that the people of the two Territories shall incorporate
in their constitution a provision that the manufacture and sale
of intoxicants shall be prohibited, and this is made a condition
precedent for the admission of the State. Congress clearly has
a right to impose that condition. The thing to be prohibited
should be prohibited, as all agree. We have prohibited polyg-
amy and slavery in new States, and why not whisky? Ordi-
narily I am opposed to sumptuary laws of this kind, but under
the circumstances facing us in this instance I believe this
amendment should earry.

The people are to vote upon the proposition to put this clause
in their constitution. After the admission of the State the
people can change the constitution if they wish. Nothing
would stand in the way of changing the constitution in this
particular, or in any particular, except the gquestion of good
faith.

This is not an attempt by Congressional act to impose a police
regulation upon the people of the State. We simply require
the insertion of this clause in the constitution as a condition
precedent for the admission of the State; and after the State
is admitted, having started them upon this line, we then leave
the continuation of the policy so established to the people of the
State. They can continue the prohibition or end it, as they
please. We simply start the State on this road.

Mr. President, some legislation of this kind is imperative




1972

CONGRESSIONAL RECORD—SENATE.

FEBRUARY 7,

because of the peculiar conditions prevailing in those Terri-
tories. .

Mr. MORGAN. Mr. President, the proviso for which the
Senator from New Hampshire proposes a substitute reads as
follows : ;

Provided, That the sale, barter, or giving away, except for mechan-
feal, medicinal, or seclentific purposes of {ntoxlcntln iquora within
that part of sald State heretofore knmown as the Indlan Territory or
other Indian reservations within said SBtate, be prohibited for a perlod
of ten years from the date of admission of snlg State, and hereafter
until after the legislature of sald State shall otherwise provide.

If that was extended to the entire State of Oklahoma I would
not object to it, but it is applied only to the Indian Territory
part of it

The Senator from New Hampshire has offered a substitute
which applies to the entire State. That part of it I approve.
I would vote for it but for one expression in it, and that is the
expression which seems to be intended to prevent-the produc-
tion of grapes and the manufacture of wine by the people in
any part of that State, a very important industry, which we are
choking to death, for which the people of this country will have
great use after a while, if they have not got it now, to make light
wines as a substitute for whisky.

The Senator from Mississippi objects that this is producing an
unequal condition between the States of the Union. There is a
very distinet affirmation in the bill that these States, when ad-
mitted, shall be admitted on terms of perfect equality with the
other States in the Union. We all know that the substance of
the bill, its provisions In various particulars, was against that
declaration, and that if the substance of the bill is voted it is
impossible that this State shall be admitted on terms of equality
with the other States of the Union. As the vote proceeds these
points will come out one after the other, until it will be per-
fectly obvions and manifest before the whole world that the
Senate is admitting by a declaration that these States shall be
admitted into the Union on terms of equality with the other
States simply to cover up the inequalities we vote into the body
of the bill.

Now, there is another provision here that the Senator from
Mississippi seems not to have noticed. It Is a proviso to the
first section :

Provided, That nothing contained in the said constitution shall be
construed to limit or impair the rights of person or property pertain-
ing to the Indians of said Territories (so long as such rights shall
remain unextinguished)—

1 do not suppose they would have much effect after they were
extinguished, but it seems to have been thought necessary to
kill them even after they were dead—

or to limit or affect the anthority of the Government of the United
States to make any law or regulation respecting such Indians, their

lands, ]Lro , or other rights by treatles, agreement, law, or other-
wise, which it would have been competent to make if this act had never
passed.

If that provision remains in the bill, of course Congress will
have forever just the same power over these Indians that it has
to-day, to segregate one-half of the State of Oklahoma and keep
them under the legislative power of Congress as to the things
that now concern the Indians in that Territory.

Mr. President, that reservation of authority over one-half,
say, of the population of Oklahoma is not such a thing as can
be found in any other constitution of any State or organization,
even of a Territory, in the United States. It is an inequality
that boldly juts out, and it is utterly inconsistent and absolutely
irreconcilable with the idea that these people coming into the
Union with these clogs upon them are the equals of the people of
the United States, or that they are enjoying the rights of State-
hood which we undertake to guarantee to all the balance of the
people in that State except these.

I do not understand how it is possible to admit a State
into the American Union one-half of whose people shall remain
subject to the jurisdietion of the Congress of the United States
exactly on the same terms that the Indians of this country are
subject to the jurisdiction of Congress at this moment of time.

I do not care to debate the proposition, Mr. President. I
have not time to do it. I merely think that the statement of it
is enovgh to arouse the attention of the Senate to an absurdity
that we are putting into the bill, that of retaining over all these
Indians all the rights of the Government of the United States to
control them as at this time for an indefinite period, and thereby
subjecting them to inequality and to the loss of their consti-
tutional rights.

Mr. McLAURIN. Mr. President—

Mr. BEVERIDGE. Under the unanimous-consent agreement
the Senator has addressed the Senate once. I am sorry to in-
terrupt him.

Mr. MoLAURIN. I only——

The PRESIDENT pro tempore. The Senator can not be rec-
ognized more than once on any given amendment.

Mr. McLAURIN. I merely wish to make an answer to what
was stated by the Senator from Missouri

Mr. BEVERIDGE. I wish to say for the benefit of the Sena-
tor that there is no discourtesy whatever in this proceeding.
We are under the ten-minute rule, which was made by the unan-
imous-consent agreement. I have said that I would consent
that it may be suspended in one case only, which was asked for
last Saturday, in case that Senator desires it, and, of course, the
same time to be allowed to this side, but otherwise the commit-
tee could not consent to a further extension of the unanimous-
consent agreement. That is what I wanted to explain to the
Senator,

Mr. CLAY. I should like fo ask the Senator from Indiana a
question, with his permission, as to the construction placed on
this amendment by the Committee on Territories. The con-
struction placed on the amendment by the committee ought not
to be misunderstood. Lines 7 and 8 provide that—

The sale, barter, or giving of intoxicating liquors to Indians are
forever prohibited.

The proviso says:

That the sale, barter, or glving away, except.for mechanical, medic-
inal, or scientific purposes, of intoxicating liguors within that part of
sald State heretofore kmown as the Indian 'fll‘errl.tory or other Indian
reservations within said State be thlhited for a period of ten years
from the date of admission of sald State, and thereafter until after
the legislature of said State shall otherwise provide.

Now, I want to see if I understand the committee. Do I un-
derstand this language to mean that so far as the barter, sale,
or giving away of intoxicating ligquors to Indians is concerned
it is forever prohibited, and that then the question of the sale
or barter of intoxicating liguors to other persons than Indians,
after a period of ten years, is left to the legislature of that State;
that the legislature can not provide at any time for the sale or
giving away of liguors to Indians, but it may provide for the
giving away or the sale of liquors to other persons than Indians?
1 desire to ask the Senator if that is the construction the com-
mittee places on that langnage?

Mr. BEVERIDGE. Mr. President, in answer to the Senator
from Georgia, and not in my own time at all, T will state that
the Senator has substantially stated what I think the language
plainly means, and certainly what the committee understands,
to wit, that for a period of ten years the sale, barter, or giving
away of intoxieating liquors is prohibited as to everybody, and
that thereafter it is within the option of the legislature to say
whether it shall be given, sold, or bartered away to anybody
but Indians, but that as to Indians it is prohibited forever.

Mr. CLAY. Then I will ask the Senator from New Hampshire
a question in regard to his amendment. I understand the
amendment of the senior Senator from New Hampshire to
change the period from ten years to twenty-one years., Do I
understand that his amendment simply strikes out the proviso
beginning in line 8 and ending in line 15, and leaves then the
same provision in the bill in regard to the prohibiton of the sale
of liquors to Indians hereafter?

Mr. GALLINGER. Oh, yes; that is absolutely prohibited by
Federal law.

Mr, CLAY. Then if the amendment of the Senator from New
Hampshire should be adopted it simply strikes out the proviso
and does not interfere with the text of the bill?

Mr. GALLINGER. It does not affect the remainder of the
text.

Mr. CARMACK. Mr. President, I did not vote for the amend-
ment offered by the Senator from New IHampshire the other
day, because I did not believe that the Federal Government
could rightly extend the exercise of police power within the
boundaries of a State, while I was entirely in sympathy with
the object sought to be accomplished by the Senator from New
Hampshire, and am willing to go as far as possible to accomp-
lish that end.

We have incurred certain treaty obligations with those In-
dians with respect to the sale of liquor, and it is the duty of
the Government fo discharge those obligations. Whenever the
Indians become citizens of the United States and of a State, of
course all treaties with them are at an end. There can be no
such thing as a subsisting treaty between the United States and
its own citizens. But so long as that Territory is kept in the
condition of a Territory the United States by the exercise of
its own police powers may discharge the obligations of the
treaties. It can not, of course, surrender its power to another
government and then claim the right by reason of the obliga-
tion of the treaty. It must keep itself in a condition to per-
form the obligation of that treaty. To do that. Congress has
a perfect right to say to the people of that Territory, * We must
prevent the sale of whisky within the Territory, and in order
to do that we must keep you in a Territorial condition, or if
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you wish statehood in the Union you must give us assurance
that you will discharge those obligations.”

For that reason I am willing to vote for a provision which
will require the people of that Territory upon their admission
to statehood to put in their constitution a prohibition of the sale
of whisky to the Indians.

Mr. TELLER. Mr. President, I am in thorough sympathy
with the purpose of this amendment, if I understand it. I do
not for a moment doubt our authority to say to the people of
that section of the counfry that if they want to be admitted
they must bring us a constitution prohibiting the manufacture
and sale of Intoxicating drinks.

With that, Mr. President, my trouble begins. As I said, I
have no question about our authority to exact that, and if they
do not present such a constitution as we think they ought to, we
reject it. But when we have accepted that constitution with
that provision in it, and it becomes a State, the question pre-
sented is, Can we compel by any method whatever, moral or
forcible, the continuance in the constitution of that provision?

Mr. President, I have no difficulty in voting for this proposi-
tion, but I have great doubt that this provision inserted in the
constitution will do what the mover of it and what many others
hope and expect it will do. But I shall vote for it without com-
mitting my=elf to the question of the power of the State of
Oklahoma after it is admitted to change it, if it sees fit. That
I will leave to the moral sense of the people who insert it in
their constitution.

Mr. BAILEY. Mr. President, I shall not vote for this or any
other similar provision, because it is a perfectly plain attempt
to substitute the will of Congress for the will of the people in
this proposed new State with respect to a purely police regula-
tion. There is not a Senator in this Chamber who will venture
to declare that Congress could pass any law regulating or con-
trolling the sale of whisky in any State of this Union, yet we
take advantage of the peculiar situation of this new State to tell
it that unless it does, not its will, but our will, upon a purely
domestic matter, we deny it admission to the sisterhood.

I take it that I am one of the few Senators in this body who
have publiely and aectively supported a constitutional amend-
ment to prohibit the sale of intoxicating liquors in the States
from which swe come. I mot only supported that amendment
once, but I would support it as often as it might be proposed,
because I am clearly of the opinion that the sale of intoxicating
liquors falls within Jefferson’s third class of his famous def-
nition of pursuit, and I am persuaded that no man possesses the
natural right to pursue an occupation that produces all harm
and no good Such a pursuit ought to be prohibited. If I were
a member of the constitutional convention which is to frame the
organic law of this new Commonwealth, I would zealously sup-
port a provision like this; but I will not vote that Congress
ghall do by the indirect method of a condition what every Sena-
tor confesses it could not directly do. If this kind of legisla-
tion is to be continued, then Congress, by imposing conditions
on appropriations, by imposing conditions upon other publie
enactments, can usurp to itself almost the entire police power
of the State.

Mr. President, I do not shield myself behind the proposition
that I would seek to protect the Indian from the evil conse-
quences of the liquor trade. I would infinitely rather protect
the 700,000 white men there than the 20,000 blanket Indians.
MThere is much of maudlin sentimentality about the Indians in
the Indian Territory. I regret that it is true; but I know it to
be as true as fate that the Indian’s doom in that land has been
sealed, and senled by Congress.

When you destroyed his tribal relations, when you repealed
the laws that held the white man from his-country, you signed
the Indian's death warrant. You knew, and I know, that the
Indian can no more stand against the advancing tide of civiliza-
tion than could the snow piled upon our streets remain unmelted
in the summer’s sun. I do not pretend ability to fathom the
inscrutable decrees of fate; 1 do not pretend to know swhy it is
true, but I know that in legislating for the Indian in that coun-
try you are legislating for a day only, yet you are enacting law
that may bind and fetter the will of the white American citi-
zens there through all the years to come.

Mr. President, I shall take great pleasure in voting against
this amendment.

Mr. CARMACK. Mr. President, I ask that the mnendment
may be again read.

The PRESIDENT pro tempore. The amendment will be read.

The Secretary read the amendment of Mr. GALLINGER, a8 modi-
fled, to the amendment of the committee on page 5.

The PRESIDENT pro tempore. The question is on the
amendment proposed by the Senator from New Hampshire [Mr.
Garninger] to the amendment of the committee,

Mr. BATE. Mr. President, only a word. I understand that
this amendment is a modification of the amendment of the com-
mittee as found in the printed bill. As I understand, the only
difference is that the amendment of the Senatorfrom New
Hampshire increases the period from ten to twenty-one years,
but it does not affect the principle at all, for the same prineciple
is involved in fen years now in the bill as in the twenty-one
years.

The PRESIDENT pro tempore. The question Is on the
amendment of the Senator from New Hampshire [Mr. GAr-
LINGER] to the amendment of the committee.

Mr. GALLINGER. Let us have the yeas and nays on that,
Mr. President.

The yeas and nays were ordered.

Mr. DANIEL. I ask that the amendment may be again read.
The PRESIDENT pro tempore. The amendment will be again
read.

The Secretary again read the amendment to the amendment.

Mr. BACON. Mr. President, that is an exceedingly important
amendment, which I think has not been printed.

Mr. CULBERSON. Yes; it has been printed.

Mr. BACON. 1 beg pardon; I was mistaken. The copy from
which the Secretary read was a typewritten copy, and I sup-
posed from that that it had not been printed.

Mr. STONE. A portion of it has not been printed.

Mr. BACON. It has not been printed?

Mr. GALLINGER. I will say to the Senator from Georgia,
if I may be permitted, that it is my original amendment, which
has been printed, changed in a few words, the amendment sub-
mitted by the Senator from Missouri [Mr. StoxE] being substi-
tuted for a part of my original amendment. It has all been
printed, as a matter of fact.

Mr. BACON. As it is impossible to catch the full import of
the amendment upon merely hearing it read, I desire to ask
if this is intended to be a section of the constitution of the new
State which is required as a condition precedent to admission
that they shall have in their constitution? Is that it?

Mr. GALLINGER. That is the fact.

Mr. BACON. The language that is used, as well as I could
cateh it, might be construed by the casual hearer, if not the
reader, as a requirement by United States statute.

I simply wish to say for myself, Mr. President, as has been
said by a number of other Senators, that I am in thorough sym-
pathy with the desire to do whatever may be required to protect
the Indians from the ligquor traffic, which I recognize as a great
curse to them whenever they are subjected to it, even more so
to them than to the white people. At the same time it is impos-
sible for me to vote for the amendment, as drastic as it appears
to be, when I have not even had an opportunity to read it. It
seems to have the same end in view as the committee amend-
ment. Therefore I shall content myself with supporting the
amendment proposed by the committee and shall vote against
this amendment.

Mr. FORAKER. I understood the Senator from Georgia [Mr.
Bacox] to inguire of the Senator from New Hampshire [Mr.
Garraxeer] whether this amendment, if it be adopted, is to be
a part of the constitution of the new State. I do not so under-
stand it. The bill provides for a constitution and also provides
for an irrevocable ordinance. The constitution is one thing,
to be voted on by the people, and the ordinance is another thing,
to be adopted simply by the convention.

Mr. BACON. I understand, then, that it will not be a part
of the constitution, but will be an ordinance, to be ordained by
the same authority that is to make the constitation.

Mr. FORAKER. I understood the amendment when it was
read to be that kind of a proposition; and I intend to vote
against it, Mr, President, because I agree with the contention
that has been made, that it is not competent for Congress to
undertake to legislate in this way about a purely police regula-
tion or a domestic matter. It is on the legal aspects of the
case entirely that my vote shall be cast. I quite agree with
other Senators that it is for the people to protect themselves by
that kind of legislation, and that it is something we must in-

trust to them.

The proposition of this bill is to admit this new State on an
equal footing with the original States; and it is not competent
for us to do that and at the same time restrict them by under-
taking to legislate in advance for them about domestic matters.

Mr. HEYBURN. Mr. President, I am in sympathy with the
sentiment represented by this amendment, but I am compelled
to vote against it, because I do not believe we have power or
can exercise power over State courts in the enforcement of
laws or ordinances provided for by Congress. When a Terri-
tory becomes a State the courts are under the absolute control
of the State. It has been held—and it is the law—tLat it is nct
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competent for Congress to confer jurisdiction to the extent of
compelling State courts to act. Congress may give permission
to them to act, but it can not compel them to exercise such
jurisdiction. That being the law, then, I can not see my way
clear at this time to vote for an amendment providing that the
State courts shall enforce this provision relating to a purely
domestic matter. We may legislate that United States courts
shall have jurisdiction, but we can not provide that the State
courts shall exercise jurisdiction. It is purely upon that single
objection that I shall be compelled to oppose this amendment,
the object of which I am thoroughly in sympathy with.

. Mr. MALLORY. Mr. President, in my humble judgment we
have no more right to impose the restrictions sought to be im-
posed on the people of Oklahoma by the amendment proposed
by the Senator from New Hampshire [Mr. GArriNeer] than we
have to impose those in the one offered by the committee. I
think both of them are beyond our moral right. At the same
time, Mr. President, I have sympathy with the purpose sought
to be accomplished, and I believe that the amendment proposed
by the Senator from New Hampshire is in that respeect an im-
provement on that proposed by the committee, and I shall vote
for the adoption of the amendment proposed by the Senator
from New Hampshire. But, Mr, President, if that amendment
should be adopted, I should vote against its becoming a part of
the bill, and, in any event, I should vote against either amend-
ment becoming a part of the proposed measure,

Mr, BATE. Mr. President, one of the objections that I have
to the bill, for I have many, although I have favored it in some
respects, is that this bill unites the Indian Territory with Okla-
homa. If the bill provided for the admission of Oklahoma
alone, my vote would be in favor of it and against this amend-
ment, but here is the Indian Territory which, under this bill
as it now stands, it is proposed to be united to Oklahoma. I
want to do everything possible to protect the Indians in this
regard, and to that end I would keep them in Territorial form
under the control of the United States Government as a Terri-
tory. But I object to the union of the two Territories, and
think different government is required for Indian Territory
to that required for Oklahoma, and on this theory I vote.

Mr. LODGE. Mr. President, I rise to a question of order.
I am afraid I misunderstood the rule. Are we not proceeding
under the ten-minute rule, and is it not the understanding
that each Senator is to speak only once on an amendment?

The PRESIDENT pro tempore. That is correct.

Mr. BEVERIDGE. The Senator from Tennessece [Mr. BATE]
has spoken twice.

Mr. SPOONER. Mr. President, a single word upon this
amendment. The argument against the amendment seems to
me very much like an argument against the bill. On general
principles, a people unfitted to come into the Union on an
equality, so far as sovereignty is concerned, with the other
States, is obviously unfitted to come into the Union at all
There is no doubt of the fitness of Oklahoma to come into the
Union as a State; there is no doubt about the fitness of the great
mass of the people of the Indian Territory to come into the
Union as a State with Oklahoma; but the situation is a pe-
culiar one. It seems to be one calling for a condition some-
what unique, and which would not have been thought of hitherto
as to any State.

The power of Congress to impose conditions has been many
times, in one way or another, exercised. The Constitution of
the United States recognized slavery, but, in some instances,
States were admitted upon condition that the constitution
which they adopted should contain a provision against slavery,
or involuntary servitude. This whole trouble—not all of if, but
part of it—is, as has been stated by the Senator from Texas
[Mr. Bamey], due, I think, to the absolutely improvident pol-
icy of Congress in dealing with the Indians. So long as the
tribal relations were preserved, so long as the Indian re-
mained a ward of the Government, it needed no reservation in
a constitution nor in an organic act to authorize the Government
of the United States to denl with the subject of the barter and
“sale of intoxicating liguors to Indians within a State; but when
Congress adopted the policy of making every Indian, the mo-
ment he received an allotment of land in severalty, a citizen of
the United States and a citizen of the State, the situation
changed, and the necessities of it, so far as this legislation is
concerned, changed. :

There are, I am told by my friend from Indiana [Mr. Bev-
erIpGE], 80,000 Indians in the Indian Territory. No man needs
to be told that in the interest of the Indians and in the interest
of the white people among whom the Indian is found, so far
as it is possible, intoxicating drink must be kept from his lips.
There is an Indian reservation, I think, in Oklahoma,

Mr. BEVERIDGE. There are two.

Mr. SPOONER. There are two reservations, the Senator
says. As soon as allotments are made to those Indians, if any
are to be made, their tribal relation probably ceases and they
become citizens of the United States, '

The proviso which I find on page 5 is as follows:

Provided, That the sale, barter, or giving away, except for mechan-
ical, medicinal, or scientific purposes, of Intoxicatin liq'uors within
that part of said State heretofore known as the Indian Territory or

other Indian reservations within sald State be prohibited for a period
of ten years from the date of admission of said f:?tate. ete.

The line between the two parts of the new State will be an
imaginary line. It is an impossibility to protect the Indians
in part of a State not a reservation any longer and not under
the control of the Government of the United States any longer
from this dangerous and inevitable indulgence. To make the
sale of liquor free in one part of the State and prohibit it
in another part of the State is a vain attempt to secure the
object which alone can justify either of these propositions.

S0 I can see but one way to protect the Indians and to pro-
tect the white people in the State of Oklahoma from the free
use by Indians of intoxicating drink and the violence and out-
rages which often follow, and that is for a time to prohibit
its manufacture, barter, and sale among the whole people of
that Commonwealth. If it were forever prohibited, I would
not vote for it. It is with difficulty that one can tolerate
the notion that one State in this Union shall be for any pe-
riod inferior in State sovereignty—I mean in the exercise of
the powers confessedly within the sovereignty of a State—to
all the other States in the Union; but at the expiration of
this period this amendment leaves it free to the people of Okla-
homa to change their constitution and to remove this restric-
tion. Under the circumstances, yielding only to a situation
which seems to demand it if these people are to be admitted
into the Union at all, T shall vote for the amendment.

Mr. CARMACK. Mr. President, I will ask the Senator from
Indiana

The PRESIDENT pro tempore. Has not the Senator ad-
dressed the Senate once on this amendment?

Mr. CARMACK. I rise to make an inquiry. :

Mr. BEVERIDGE. I am sorry that the committee feels
constrained to adhere to the unanimous-consent agreement, ex-
cept in the instance specified at the beginning of the session.

Mr. CARMACK. Yery well.

The PRESIDENT pro tempore. The yeas and nays having
been ordered, the Secretary will call the roll on the amendment
of the Senator from New Hampshire [Mr. GarLinger] to the
amendment of the committee,

The Secretary proceeded to call the roll

Mr. DILLINGHAM (when his name was called). I have a
general pair with the Senator from South Carolina [Mr. Tinr-
MAN], who, I understand, is detained to-day by illness; but I
propose to transfer my pair with him to the Senator from Con-
necticut [Mr. Hawirey], and vote. I vote * yen.”

Mr. GORMAN. Mr. President, I am aware that there has
grown up in this body a custom of transferring pairs, but, as a
rule, that has been intended only to apply to questions where we
are divided by party lines. In this particular case the Senator
from South Carolina——

Mr. LODGE. Mr. President, I ask if debate is in order during
the calling of the roll?

The PRESIDENT pro tempore. It is not.

Mr. GORMAN. As I understand, it is a universal rule in the
matter of pairs that a statement is in order.

Mr. LODGE. Pairs are a matter only recognized by Senators
themselves. I make the point of order that no debate is in
order at this stage.

The PRESIDENT pro tempore. The Chair sustains the point
of order that debate is not in order.

Mr. GORMAN. I shall seek an opportunity later on to make
the statement I was about to make.

Mr. PENROSE (when Mr. KNox's name was called). My
colleague [Mr. Knox] is unavoidably absent on account of sick-
ness, and will not be present upon any of the votes on this bill
or the amendments thereto.

Mr. PETTUS (when his name was called). I have a general
pair with the junior Senator from Massachusetts [Mr. CrANE],
and therefore withhold my vote.

Mr. SCOTT (when his name was called). I have a general
pair with the Senator from Florida [Mr. TaLiarErro]. I desire
to transfer my pair, and ask it to stand during this and subse-
quent roll calls to-day with the senior Senatcr from Rhode
Island [Mr. ALpRICH].

The roll ecall was concluded.

Mr. WARREN. I ask if the senior Senator from Mississippi
[Mr. MoxEY] has voted? J
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The PRESIDENT pro tempore. The Chair is informed that
he has not voted.

Mr. WARREN. Then I withhold my vote, as I am paired
with that Senator.

Mr. KEAN. I suggest to the Senator from Wyoming that he
transfer his pair.

Mr. ALLISON. My colleague [Mr. Dorriver] is temporarily
detained from the Chamber on a pressing matter. If he were
here, I am quite sure he would vote “ yea.”

Mr. GAMBLE (after having voted in the affirmative). I ask
whether the junior Senator from Nevada [Mr. NEwraxps] has
yoted?

The PRESIDENT pro tempore. The Chair is informed that
he has not voted.

Mr, GAMBLE. I have a general pair with the junior Senator
from Nevada. I have voted in the affirmative, but I will with-
draw my vote.

The result was announced—yeas 55, nays 20, as follows:

YEAB—B5.
Allee Depew Kittredge Penrose
'i&s‘ltllsdon B{fﬁ . Latimer lgierll_:g'ng

r ngham ge o onm.

Bate Dryden Long Platt, N. Y.
Berry Dubois MecComas Proctor
Beveridge Fairbanks McCreary uarles
Blackburn Foster, Wash, McCumber immons
Burnlham e McEnery Smoot
Burrows Fulton Mallory s er
Carmack Gallinger Martin Stewart
Clapp Gibson Millard Stone
Clarke, Ark. Hale Morgan Taliaferro
Cockrell Hansbrough Overman Teller
Cullom Hopkins Patterson

NAYS—20.
Alger Clark, Mont. Detrich Kean
‘Ankeny Clark, Wyo. Foraker Kearns
Bacon Cla{e Foster, La. MecLaurin
Bailey Culberson Gorman Nelson
Ball Danlel Heyburn Wetmore

NOT VOTING—15.

Aldrich Elkins Mitchell Scott
Burton Gamble Aoney Tillman
Crane Hawley Newlands Warren
Dolliver Knox Pettus

So the amendment of Mr. GALLINGER to the amendment of the
committee was agreed to.

The PRESIDENT pro tempore.
to the amendment as amended.

Mr. MORGAN. I move to insert after the word “ wlne 0
the amendment as amended the following words:
except wine of domestic production and manufacture.

Mr. GALLINGER. Mr. President, I desire to say simply a
word on the proposed amendment. I am fully satisfied that if
the amendment is adopted it will absolutely destroy the pro-
hibition that is involved in the amendment I submitted. If
domestie wine is allowed to be sold to the Indians, they will get
drunk on it just as muech as they would on imported wine or
any other intoxicating drink. I hope the amendment to the
amendment will not be adopted.

Mr. GORMAN. Mr. President, it is due to the Senator from
Bouth Carolina [Mr. Trnnaax], who is absent beecause of sick-
ness, that I should say for him that he has a general pair with
the junior Senator-from Vermont [Mr. Dirrrseaay], and that
upon this matter, whieh is not one that divides the Benate upon
party lines, he has expressed a desire that his pair should be
with the Senator from Vermont alone and should not be trans-
ferred.

It is also proper to say that he is aware of the fact that in
matters purely politieal, and possibly others, the right to trans-
fer has been exercised by both Senators, but he hopes that on
this ocension and on this guestion and all the amendments to
ibe bill his pair will stand with the Senator from Vermont.

The Senator from Vermont has transferred the pair to the
Senator from Connecticut [Mr. Hawrey]. Of course the Sena-
tor from Vermont has a perfect right to act upon any arrange-
ment he has made with the Senator from South Carolina, It
je proper, however, for me to state to the Senate the desire of
ihe Senator from South Cavolina, which I have now done.

Mr. SCOTT. Mr. President, my object in rising a few mo-
ments ago when my name was called on the roll call was to
state my position on this bill. Being out of order at that time,
1 now desire to say that I paired with the senior Senator from
Rhode Island [Mr. AroricH], because it is a courtesy I would
expect a brother Scnator to extend to me were I unavoidably
detained from the Senate. As I understand from his colleague
and others that he is in favor of this bill as it came from the
House, and as I am not in favor of the bill as it eame from the
House as a whole, I consent to this pair.

If I were permitted to vote I should vote for the admission of

The question is on agreeing

Oklahoma and the Indian Territory as a State. I should vote
against the admission of Arizona and New Mexico as a State.
I make that statement in order to go on record as to my position, -
as I have no desire to dodge the issue or the responsibilities
that every Senator must take upon himself in the passage of
the pending bill. Being thus paired, I think ‘it would not be
proper for me to vote upon any of the amendments, not know-
ing how the Senator from Rhode Island would vote. But as it
is stated to me that he is in favor of the bill as it came from the
House, I shall not vote when my name is called.

Mr. BEVERIDGE. I will say if the Senator from West Vir-
ginia desires to do so—that being a matter within his option— |
it would be perfectly permissible for the Senator to vote upon !
any amendments as to which he and the Senator from Rhode |
Island agree. |

The PRESIDING OFFICER (Mr. Keax in the chair). The!
question is on agreeing to the amendment offered by the Senator
from Alabama to the amendment. i

Mr. MONEY. Do I understand that the result of the vote
has been announced?

The PRESIDING OFFICER. The Chair is unable fo hear
the Senator from Mississippi.

Mr. MONEY. I wish to know if the result of the vote on the
amendment of the Senator from New Hampshire has been an-
nounced.

The PRESIDING OFFICER. Announcement has been made
of the result of the vote.

Mr. MONEY. I ask unanimous consent of the Senate to state
my position, as I am not allowed to vote.

The PRESIDING OFFICER. The Senator from Mississippi.

Mr. MONEY. I wish to say that if I had been present I
should have voted against the amendment.

The PRESIDING OFFICER. The question is on agreeing to
the t11111(:1:111111&_:1!: of the Senator from Alabama to the amend-
ment,

Mr, MORGAN. Let the amendment be stated.

The BecReTARY. It is proposed, after the word *wine,” fo
insert “ except wine of domestic production and manufacture.”

Mr. MORGAN. Mr. President, I have offered the amend-
ment with a view of trying to proteet a great and valuable in-
dustry which is now spreading itself all over the United States,
producing a yield of millions and millions of deollars to our
wealth annually. Why the people of Oklahoma should be pro-
hibited from raising grapes and manufacturing them into wine,
when the people in the adjoining States of Texas and Cali-
fornia, or anywhere else in the United States, have that permis-
sion, I can not understand.

The Senator from New Hampshire [Mr. GALLINGER] seems to
think it is necessary, in order to keep some Indians from getting
drunk, to exclude from the State every beverage which has any
possible chance to intoxicate a man, white or red. If I be-
lieved that an Indian, after he has passed througzh the measure
of clvilization we are about to pour upon him and experiences
the exhilarating influences of the new life, would do like Neoah
did, raise grapes, make wine, and get drunk, I should not ex-
pect any cataclysm to come out in the progress of civilization
because he did.

Mr. President, we are carrying prohibition to the extent that
it does not prohibit at all. There must be in prohibition some
moral force. There must be an opportunity also to gratify the
human desire for refreshment in moderately toned alcholic bey-
erages, not strong whisky and brandy and the like, which de-
stroy a man when hé drinks them, but more moderate drinks,
such as wine and beer.

The people of California raise great amounts of grapes and
produce excellent wine; and I bave not heard that the people of
that State are more liable to intoxication than any other peo-
ple. In fact, I have frequently passed through that State; I
lived in it for a while; and I have never seen a more sober
and orderly people than there are in California, and I have been
particularly interested in the situation with respect to the ef-
fect upon the Indians, Having been a member of the Commit-
tee on Indian Affairs, I have traveled through that State among
the Indian tribes, and I have never seen an intoxicated Indian
in California, and yet wine abounds there.

There is really no danger of any Indian getting drunk on wine,
or more than one or two, because wine is generally a more ex-
pensive drink than Indians can indulge in. The people are en-
titled to raise in Oklahoma all the wine they choose to raise or
that the soil is capable of raising, and it will not influence the
sobriety of the country even among the Indians.

I hope the Senate will not break down by a constitutional
prohibition, as proposed in this bill, a great industry in Okla-
homn:t in order to prevent the posa!bility of some Indian getting
dru
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Mr. STEWART. Mr. President, this amendment would prac-
tically nullify the amendment of the Senator from New Hamp-
shire. I have had some experience with this matter. In Cali-
fornia there was a settlement of Italians. They raised grapes
and made them into wine. They drank it, and they would not
get sober sometimes for days, and the drinking of the raw wine
actually killed some of them. It was made of the grapes raised
on rich land, using the ordinary table grape, which contains
enough fusel oil to be absolutely dangerous. And then, besides,
it is very easy to mix it with a little whisky or a little alcohol,
and that makes it a very intoxicating drink. I think if we are
going to have temperance at all we had better not open this
door.

Mr. McLAURIN. Mr. President, I oppose the amendment of
the Senator from Alabama [Mr. MoreAaN] for the same reason
ths'tt I opposed the amendment of the Senator from New Hamp-
shire,

I do not believe that Congress, either in admitting a State or
in any other act, ought to have any power or authority in regu-
lating the police affairs of a State. I believe when the State
of Oklahoma is admitted, if it shall be, it should have as much
right and authority and power within its territory as the State
of Indiana or the State of Missouri.

It has been said that it is a matter of good faith on the part
of the citizens of that State, after they are admitted into the
Union, as to whether they will keep the conditions upon which
they enter into the Union’; that is, that a condition is imposed
upon the State of Oklahoma which makes it inferior in its
authority to the State of Missouri or the State of Indiana,

The PRESIDING OFFICER. The Senator from Mississippi
will please suspend. It is utterly impossible for the Reporter
to hear. Conversation on the floor and in the galleries must
cease.

Mr. PLATT of Connecticut. Mr. President, it is impossible
for the Reporters to hear, I have no doubt, but it is equally im-
possible for Senators.

The PRESIDING OFFICER. The Chair is aware of that
fact.

Mr. PLATT of Connecticut. And Senators who are trying to
listen I do not think have been able to understand what has
been gaid during the last five minutes.

The PRESIDING OFFICER. The Chair agrees with the
Senator from Connecticut.

Mr. McLAURIN. It has been said that it is a question of
good faith on the part of the people of the State of Oklahoma,
when it shall become a State, whether they will keep the con-
dition upon which they are admitted into the Union. )

If that State should be admitted into the Union under a con-
dition that they shall put in their constitution a provision pro-
hibiting the sale of intoxicating liquors for twenty-one years, it
is said that as soon as they become a State in the Union they can
repeal that, if they see proper. They may amend their constitu-
tion, but so long as they do not amend the constitution, o long
as they do not repeal the provision requiring them to keep the
conditions upon which they are admitted into the Union, they
are not equal in rights to the other States in the Union.

It is admitted by the Senator from Missouri [Mr. StoNE] that
an act like this would have no binding effect if it were applied
to his State, but if there is a condition attached to the admis-
sion of Oklahoma that they must prohibit the sale of intoxi-
cating liquors for twenty-one years, or any other number of
years, for that matter, while they may avoid it by changing their
constitution, if they did so they would do it at the sacrifice of
good faith and, you may say, of their honor, because if they sacri-
fice good faith they sacrifice their honor. Now, then, they must
do one of two things. They must be guilty of a breach of good
faith or they must remain in the Union for twenty-one years at
least unequal in rights to the State of Missouri or Indiana.

If they do the latter, we will have a Union of equal States
with unequal rights, because this bill says that the State of
Oklahoma and the State of Arizona are to be admitted upon an
equal footing with the other States in the Union. I do not be-
lieve there ought to be any authority given to legislate for the
Indians that is not given to legislate for the white people. I
think that the Scotch, and the Welsh, and the German, and the
Irish, and the Italian, and the French, and the Spanish, and
the Slav, and all the Caueasian race ought to have as much rights
in the Territory as the Indians. You give the Indians the right
to vote and you thereby say they are capable of self-govern-
ment—that they may participate in the government of the white
people of that State; and yet they are not capable of governing
themselves in their own appetites.

I do not believe any State ought to be admitted into the Union
with any condition that would permit the Government of the
United States, through its Congress, to project itself into the

police regulations of that State. I therefore oppose the amend-
ment to the amendment for the same reason that I opposed the
original amendment.

The PRESIDING OFFICER. The question is on agreeing
to the amendment offered by the Senator from Alabama [Mr.
MoreaxN] to the amendment.

The amendment to the amendment was rejected.

The PRESIDING OFFICER. The question is on agreeing to
the amendment as amended.

Mr. CARMACK. I desire to offer an amendment if it is now
in order. I do nmot know whether it is or not.

The PRESIDING OFFICER. Does the Senator propose to
amend this amendment?

Mr. CARMACK. 1 do not know whether the amendment is

in order at this time.

The PRESIDENT pro tempore. Will the Senator from Ten-
nessee please state his amendment?

Mr. CARMACK. The amendment I propose is in line 24,
after the word *“ provide,” on page 44—

The PRESIDENT pro tempore. That amendment is not in
order now. The question is on agreeing to the amendment as
amended by the amendment of the Senator from New Hamp-
shire [Mr. GALLINGER].

Mr. BEVERIDGE. On that I ask for the yeas and nays.

The yeas and nays were ordered.

Mr. MONEY. Mr. President, I wish to supplement a little
what was so clearly and well stated by my colleague a moment
ago upon the conditions imposed by Congress to the admission
of a Territory to the Union as a State.

I believe there is not a Senator in this Chamber to-day who
does not believe that no condition will stand one moment after
the State shall have been admitted. It is inconceivable that a
Senator should believe that this is an assoclation of unequal
States and sovereigns. It has been decided again and again
that these conditions amount to nothing whatever.

As for the gquestion of good faith in the observance of a con-
dition which the Congress may see fit to put in the act of state-
hood, I will say that I would have no respect for the people of
Oklahoma and of the Indian Territory if they did abide, one
single day longer than they could conveniently get rid of it,
the condition imposed. The very fact that people would ac-
quiesce for twenty-one years in having such a condition imposed
upon them, creating an inequality in these States, would show
they are unfit for statehood at all. If they comply with that,
then I will never vote for them to be admitted at all

But, Mr. President, I do not believe that the people are so
incapable of, and so untrustworthy in, managing their own
affairs as this condition insinuates. I believe the people of
those two Territories are capable of performing all the acts of
self-government which any State already admitted ean perform.
This is a discrimination against them. It is, in fact, a slur
upon their capacity for self-government which, if it is true,
should exclude them from the Union until they have attained
the ability to administer their affairs upon a higher plane than
that which they now occupy, according to the belief of a great
many members, it seems, of the Senate.

No State should be admitted to the Union except upon ferms
of absolute equality with every other State, and if a State
acquiesces in the imposition of such a condition it is because it
is under duress in order to get into the Union, or else it is
unworthy of a position as a sovereign in the galaxy of States.

Mr. BACON. Mr. President, as I stated heretofore, I have

not the amendment before me, and I desire for information to
know whether the amendment adopted was adopted as a sub-
stitute for the entire paragraph or only for the committee
amendment?

The PRESIDENT pro tempore. For the committee amend-
ment. I

Mr. BACON. I desire to say in regard to that matter that I
recognize fully the obligation we are under to protect the In-
dians from the evil of the liquor traffic, if we can do it. For
that reason if I had had the opportunity I should have voted for
the provision as it was proposed to be amended by the commit-
tee, which limited the prohibition to the case of Indians per-
sonally, and went still further and prohibited the barter or the
selling or the giving of liquor in that portion of the State occu-
pied by the Indians either as their territory or as a reservation
in any other part; and if I had the opportunity I should vote
for the provision as it is found on the fifth page of the printed
bill, which consists in part of the original bill and in part of
the amendment of the committee. That provision is as follows:

First. That perfect toleration of religious sentiment shall be secured,
and that no inhabitant of sald State all ever be molested in persom
or property on account of his or her mode of religions worship, and
thng lygamous or plural marriages and the sale, barter, or vlnf of
intox caglng liguors to Indians, are forever prohlbited: Provided, "lhat
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the sale, barter, or giving away, except for mechanical, medicinal, or
gclentific purposes, of Intoxlecating liguors within that part of said State
heretofore known as the Indian Territory or other Indian reservations

in saild State be prohibited for a period of ten ycars from the
date of admission of sald State, and thereafter until after the legis-
lature of said State shall otherwise provide.

I have now had the opportunity to read the Gallinger amend-
ment and I ean not support it.

When it comes, Mr. President, to the question whether Con-
gress will prescribe as a condition precedent to the admission
of a State into this Union that it shall for twenty-one years
surrender absolutely and irrevocably its right to control its own
affairs, in the liquor traffic or anything else, unless it be polyg-
amy, I shall vote in the negative. If I had the opportunity, I
repeat, I should vote for the provision as it is found in the
printed bill. I ean not vote for it as it has been amended by
what is known as the * Gallinger amendment,” which takes
away from the people of the new State the right for twenty-one
years to control their own internal affairs. Situated as Okla-

homa is, or will be if admitted as a State, if I were a citizen |

of Oklahoma I would, with its large Indian population, vote for
the prohibition of the liguor trafiic. But I believe in the prin-
ciple of local option in determining whether liquor shall or shall
not be sold in a community. If the people of a community
favor prohibition, it can be made effectual, but if forced on a
community against the will of a community, prohibition will
be a dead letter; hence the good policy of local option. I am
willing to depart from this so far as to impose prohibition so
far as the Indians are concerned, because we are under special
obligations to protect them from the evils of the liguor traffic.

Mr, FORAKER. Mr. President, I am in entire sympathy
with the amendment as reported by the committee, which is
limited to the Indian Territory and to Indian reservations that
may be found outside the Indian Territory in the Territory of
Oklahoma as it is now. I think it our duty to make that kind
of an enactment. I was hoping that our action would stop at
that point. But inasmuch as the Senate has voted otherwise, to
amend that amendment so as to provide prohibition throughout
the whole State, and there is no other way than by its adoption
to prohibit the manufacture, barter, sale, and giving away of
intoxicating liguors to Indians—than by voting for the amend-
ment, I propose to vote for it.

The PRESIDENT pro tempore. The Secretary will eall the
roll on agreeing to the amendment of the committee as amended.

The Secretary proceeded to call the roll.

Mr. DILLINGHAM (when his name was called). Again I an-
nounce my general pair with the Senator from South Carolina
[Mr. TitmAN] and the transfer of it to the Senator from Con-
necticut [Mr. Hawrey]. I make that announcement for the
day. 1 vote * yea.”

Mr. PETTUS (when his name was called). I am paired on
this bill with the junior Senator from Massachusetts [Mr.
Crane]. I make this announcement in reference to all the votes
that may be taken hereafter on the bill.

The roll call having been concluded, the result was an-
nounced—yeas 52, nays 17, as follows:

YEAS—52,
Alger Cockrell Hansbrough Penrose
Allee Cullom Heyburn Perkins
Allison Depew Hopkins Platt, Conn,
Ball Dick Kittredge Platt, N. Y
Bard Dietrich Latimer Proctor
Derry Dillingham ze uarles
Beveridge Dryden Long Simmons
Blackburn Fairbanks MeComas Bmoot
Burnham Foraker McCreary Spooner
Burrows Frye MeCumber Stewart
Clap Gallinger Martin Stone
Clarlf. Wyo. Gamble Overman Teller
Clarke, Ark. Hale Patterson Wetmore
NAYS—17.
Ankeny Cla McLaurin Taliaferro
Bacon Culberson Mallory Warren
Baliley Daniel Money
Bate Foster, La. Morgan
Carmack McEnery Nelson
NOT VOTING—21.

Aldrich Elkins Kean Pettus
Burton Foster, Wash. Kearns Beott
Clark, Mont. Fulton Knox Tillman

rane Gibson Millard
Dolliver Gorman Mitehell

bois Hawley Newlands

So the amendment of the committee as amended was agreed

to.

The PRESIDENT pro tempore. There was an amendment
offered by the Senator from Ohio [Mr. FoRAKER] on page 28,
which was passed over.

Mr. FORAKER. I now offer that amendment, if in order.

Mr. BEVERIDGE. Will the Senator permit me to perfect
the bill?

Mr. FORAKER. I do not object. I proposed to offer
amendment now because the Chair called my attention to it.

Mr. BEVERIDGE. Very good.

Mr. FORAKER. I offer that amendment now, if it does not
interfere with the Senator’s plan in the management of the bill

Mr. BEVERIDGE. No; all right.

Mr. FORAKER. I propose to insert on page 28, line 19, after
the word “ question,” the words “in each of said Territories,”
to make .the provision with respect to the adoption of the con-
stitution, if it be framed, provide that it can not be adopted
except by a majority of the legal votes ecast on that question in
each of said Territories. Inasmuch as I spoke at some con-
siderable length in behalf of the amendment yesterday, I do not
care fo take any time in support of it now.

The PRESIDENT pro tempore. The question is on agreeing
to the amendment proposed by the Senator from Ohio [Mr.
ForRAKER].

The amendment was agreed fo.

Mr. LONG. I desire to offer some amendments which are
satisfactory to the committee.

The PRESIDENT pro tempore. The first amendment sent to
the desk by the Senator from Kansas will be read. [A pause.]
The amendment as proposed by the Senator from Kansas must
have been made to a former print of the bill. It does not agree
with the print now before the Senate.

Mr. BEVERIDGE. I should like to have the Senator from
Kansas withhold offering his amendments until the committee
perfect the bill. There are some small amendments the com-
mittee has to offer.

The PRESIDENT pro tempore. Was there any consent given
that committee amendments should first be acted upon?

Mr. BEVERIDGE. There was no consent given, but I ask
the Senator from Kansas whether he will permit the committee
to complete the bill?

Mr. LONG. That is satisfactory.

Mr. BEVERIDGE. I am going to accept the amendments
which the Senator from Kansas shall offer.

On page 6, line 11, after the words “Provided, That,” I move
to strike out the words * this act shall fiot ” and to insert in lien
thereof “ nothing herein shall.”

The PRESIDENT pro tempore. The Senator from Indiana
in behalf of the committee offers an amendment, which will be
stated.

The SECRETARY. On page 6, line 11, after the word “ That,”
strike out the words * this act shall not” and insert “ nothing
herein shall; * so that if amended it will read:

Provided, That nothing herein shall preclude the teaching of other
languages in said publie schools. .

The amendment was agreed to.

Mr. BEVERIDGE. On page 22, line 24, I move to strike out
the letter “s™ in the word “ governors,” so that it will read
* governor,” and the letters “ ries” in the word “ secretaries”
and insert in lien thereof the letter “y ;" so as to read * sec-
retary.”

The PRESIDENT pro tempore.
stated.

The SecrETARY. On page 22, line 24, strike out “ governors ”
and insert * governor;” and in the same line strike out the word
“ secretaries " and insert the word * secretary.”

«The amendment was agreed to.

AMr. SPOONER. I submit to my friend from Indiana if that
onght not to be done with the words * chief justices” also?

Mr. BEVERIDGE. No; because there are chief justices.

Mr. SPOONER. There are governors, too.

Mr. PATTERSON. There is only one,

Mr. BEVERIDGE. That is true. The Senator is correct. I
move that amendment,

The SeCRETARY. In the same line strike out the word * jus-
tices” and insert in lien the word * justice;” so as to read
“chief justice.”

Mr. BEVERIDGE. That is right. I am much obliged to the
Senator.

The amendment was agreed to.

Mr. BEVERIDGE. On page 27, line 7, after the words *“Pro-
vided, That nothing,” I move to strike out the words “ in this
act” and to insert in lien thereof the word * herein.”

Tl;g PRESIDENT pro tempore. The amendment will be
stated.

The SECRETARY. On page 27, line 7, after the word *“ nothing,”
strike out the words “ in this act” and insert the word * herein ;”
s0 as to read:

Provided, That nothing herein shall preclude the teaching of other
languages fn said publie schools.

Mr. SPOONER. I ask the Senator from Indiana what differ-
ence that makes in the text?

the
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Mr. BEVERIDGE. The difference is merely that this is part
of an ordinance, and therefore the words “ in this act” are in-
appropriate. The word “ herein™ is harmonious with the lan-
guage employed.

The amendment was agreed to.

Mr., BEVERIDGE. Now the Senator from Kansas can pre-
sent his amendments,

Mr. LONG. I offer the amendment which I send to the desk.

The SEcrRETARY. On page 12 sirike out lines 23, 24, 25, and to
the word “Provided,” in line 3, on page 13, and insert——

Mr. LONG. I should like the attention of the Senator from
Indiana to this amendment.

The PRESIDENT pro tempore. Those amendments would
not be in order now. The Senator proposes to strike out by
his amendment amendments that have already been agreed to as
in Committee of the Whole. The Senator’'s amendment can only
be offered in the Senate.

ﬁltr' LONG. These amendments are satisfactory to the com-
mittee. -

The PRESIDENT pro tempore. By unanimous consent it
might be done.

Mr. GORMAN and others. No.

Mr. BEVERIDGE. I am perfectly willing to accept this
amendment, and will do so if in order.

Mr. PATTERSON. There are objections over here.
senior Senator from Colorado [BMr. TeLLER] objects,

Mr. BEVERIDGE. I do not know whether the Senator would
insist on his objection. The amendments do not go to any
policy of the bill.

* Mr. TELLER. Let us go on in regular order.
Mr. BEVERIDGE. All right.
The PRESIDENT pro tempore.

fered now. It will be stated. .

The SeEcreranyY. On page 12, in lines 23, 24, and 25, and in
lines 1, 2, and 3, on page 13, strike out the following words:

Use and benefit of the Unlversity of Oklahoma, the University Pre-
imru.to School, the normal schools, and the Agricultural and Mechan-
cal College, and the Colored Agricultural Normal Eniversilg of sald
State, the same to be disposed of as the legislature of sald Btate may
prescribe. £

And in lien thereof insert——

Mx;. TELLER. Mr. President, is this amendment in order
now ?

The PRESIDENT pro tempore. The Chair is rather in-
clined to think it may be in order now, because it strikes out
more than the amendments which were agreed to as in Com-
mittee of the Whole. It strikes out some six or eight lines in
addition and inserts matter in its place. The Chair at first con-
cluded that it could not be offered now, but on looking at the
bill he is inclined to change his ruling.

Mr. TELLER. Let it be read again and let us see.

The Secrerary. On page 12 of the bill strike out all of lines
23, 24, and 25, down to and including the word * prescribe,” in
lines 2 and 3, on page 13, and insert in lien the following :

Use and benefit of the Unlversity of Oklahoma and the University
Preparatory School, one-third; of the normal schools now established
or hereafter to be established, ome-third; and of the Agricultural and
Mechanical College and the Colored Agricultural Normal Unlversity,
one-third ; the said lands or the proceeds thereof as above apportioned
shall he divided between the institutions as the legislature of sald State
may prescribe. -

AMr. TELLER. Mr. President, I do not care to debate this
particular amendment. The Chalr says it is in order; and
though I have some doubt about that, I do not care to make any
objection. I wish to take advantage of this amendment to say
erely a few words on another proposition which is perfectly
germane to this discussion.

Yesterday the chaizman of the Committee on Territories read
an article from a Colorado paper in which it is declared in
gubstance that the water courses and irrigating conditions down
there are such that it is necessary that Arizona and New
Mexico shall be united. I challenged that statement then, and
with the map before me, and with some personal acquaintance
with that section of the country, I want to repeat practically
what the junior Senator from Nevada [Mr. Newranps] said
yesterday. ]

The water system of New Mexico is as absolutely distinet
from the water system of Arizona as it is possible to be. I
have before me two maps, one on one page and the other on
another. Any Senator who cares to look can see the situation.
Taking the Territory of New Mexico, which -lies immediately
south of the State of Colorado, the Rio Grande River, which
rises in the State of Colorado, runs into New Mexico about mid-
way between the east and the west line. It runs entirely
through the Territory and comes into Texas at El Paso. The
Senator from Indiana yesterday took particular pains to show
that the topography of this country requires that these two

The
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Territories should be united, and he denied the fact that there
was a range of mountains or hills, a series of high plateaus,
immediately on the line between Mexico and Arizona.

Mr. President, I have taken the book of altitudes which the
Government has published. I will not in ten minutes have
time to give the detalls, but you may start in at the lower line
of New Mexico, its southwest corner, and follow it to the north-
west corner, where it joins Colorado, Utah, and Arizona, where
the four cormers come together, and you will find a series of
mountains all the way up. The altitudes as given by the Gov-
ernment represent that all the way on that line there is a high
piece of ground. There is only one single case I can find on the
line where the waters of Arizona run into New Mexico, and
then they run out in a few miles back into Arizona. In the
northwestern part of the State the San Juan River runs from
Colorado into New Mexico and goes out practically at the north-
west ecorner of the State. That Is the place where some years
ago the Government established a corner for the four Terri-
tories. Now, I speak from absolute knowledge. I have stood at
that corner. I know the San Juan River does run into the
State of Utah and back into Arizona, but at a point where it
goes into the Grand Canyon, and it never becomes, so far as that
State is concerned, of any use in irrigation until it passes
through the Grand Canyon,

In the southwestern part of New Mexico, near the western
border, there is a small stream that heads there and becomes
ultimately the Gila River, but no part of it is used by the peo-
ple of that section of countiry for irrigation. It Is too small at
that point. It becomes a considerable river as it passes down
and enters the grand Colorado River, not a great distance above
the town of Yuma, in the extreme southwest part of Arizona,
where the Atchison and Santa Fe Rallroad crosses the line be-
tween New Mexico and Arizona, which is one of the passes.
There the line is 7,245 feet above sea level. That Is one of the
low passes. Now, when you go down to the extreme southern
point, where the Southern Pacific crosses the Arizona line, the
elevation is about 7,000 feet at Lordsburg. A little distance
from the western line of New Mexico, and all the way from the
lower part of New Mexico clear up to the Colorado line, I re-
peat, is of high elevation. It is a narrow strip of country with
the watershed running on to the Gulf of California and not to
the Gulf of Mexico.

The Territory of New Mexico iIs on the whoele much higher
than the Territory of Arizona except on the great plateaus
which have been spoken of here, which are about 8,000 feet
above sea level. The capital of New Mexico, Santa Fe, is nearly
7,000 feet above sea level, while the capital of Arizona is 2,300
feet above sea level. The town of Phoenix, the largest town in
the Territory of Arizona, is on the Salt River, about 1,000 feet
above sea level in round numbers, and then the town of Yuma,
which is, as I said, in the southwest, is 137 feet above sea level.

Now, taking the whole Territory of Arlzona, it.is.very much
lower than New Mexico. The town of Eddy, in New Mexico,
which is in the southeast part, and in one of the best sections
of that Territory, is three thousand and some odd feet above
sea level. It may be said that the entire Territory of New Mex-
ico is above that point.

Now, Mr. President, I want to repeat, with the map before
me, with some personal knowledge of this country and the rivers
from actual observation, that there is not the slightest possible
pretense, or should not be, that the irrigation of one section of
that country—that is, Arizona—could interfere with New Mexico.
There can be no controversy, because the waters run in a differ-
ent way. New Mexico must take the water principally from the
big river that runs down through her center, starting in the
center and going out at the western side about one-third the
distance from the Arizona line, :

Mr. President, I wanted to say this much becnuse I thought
the Senator from Indiana, who has the bill in charge, was
misled by the newspaper article. I regret to notice by his speech
on this matter and his whole description of the physical condi-
tion that if he went down through that country he saw very
little of it, or he did not observe, as I think he usually does
when he goes through a country. There is that natural divide,
Mr. President, between Arizona and New Mexico. It is about
400 miles long. Of course you can not locate a divide on a
mountain range exactly so as to take all the water from one side
and the other. There will be little bends in the mountains in

which the water will rise and run, perhaps, a part of it one way
and a part of it the other; but with rare exceptions, and that
only in one single case, ean you find where any water rises in
Arizona and runs into New Mexico. The water running into
Arizona from New Mexico originates within 20 or 25 miles of
the western line.

All the argument the Senator made yesterday, that nature had
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intended these two Territories to be put together, is contradicted
by the physical facts that are to be seen in any well-regulated
map and ought to be known by every citizen who speaks on the

subject; and they are especially known to us western people who

have been acquainted with and have felt an interest in these
Territories for the last forty years.

The PRESIDENT pro tempore. The Senator’s time has ex-
pired.

Mr. NEWLANDS. Mr. President, I wish to supplement what
the Senator from Colorado has said.regarding this natural di-
vision between Arizona and New Mexico by stating that whilst
the region which constitutes this natural barrier is not impas-
sable, whilst it does not consist of abrupt and impassable moun-
tains, yet it is a region that is almost incapable of development
because of its altitude and because of the searcity of the water
supply. That region is called the * Great Divide,” and is, as the
Senator from Indiana says, a platean broken here and there by
high mountains, but it is also a region almost devoid of mois-
ture for the reason that, whilst a few of the streams which flow
from this divide toward the east and toward the west take their
source in these regions, they are at their source very attenu-
ated streams, incapable of supplying much water, and the vol-
vme of water increases lower down. So it is impossible to
resort to irrigation in the region of the Great Divide, and, be-
gides, the high altitude prevents that intense cultivation which
prevails in lower altitudes, where the clime is more kindly and
the warmth of the sun is greater.

I insist, therefore, upon the correctness of my statement made
yvesterday when I interrupted the Senator from Indiana, that
there is a natural division approximating to the present
boundary line between Arizona and New Mexico, consisting of
this elevated plateau, almost incapable of cultivation, and thus
separating by a considerable width the civilization of New
Mexico from the civilization of Arizona.

Now, one word with reference to the size of the proposed joint
State. The Senator from Indiana insists that the State of
Texas is a large State. And yet the people of Texas would not
assent to-day to the division of that State into four or five
States, sanctioned by the act admitting Texas into the Union.
He also insists that though California is a large State approxi-
mating the proposed joint State in area, the people of Cali-
fornia would not engage in a movement for a division of that
State into two States, and he claims that this fact proves that
there is no objection to a very large State. I may add also
that the State of Vermont has only about 300,000 people, a
population only approximating that of New Mexico to-day, yet
Vermont would not listen to a proposition of union with New
Hampshire. The States of Vermont, New Hampshire, and
Rhode Island, all of them combined, will never have a popula-
tion equal to the future population of the proposed State of
New Mexico, and yet none of them would favor a proposition
regarding union with any of the New England States. Why so?

One would think that the argument used against the division
of the large States would prevail in favor of the union of small
States. And yet the large States object to division just as the
small States object to consolidation. The reason is that all
these States have for a long time exercised autonomy. Their
institutions are established within.recognized boundaries; their
economic operations are tixed; the industries and the activities
of each State have become correlated to each other; each State
is an individual, and each State, whether large or small, is un-
willing to sink or merge its individuality. So it is, though
you may present the argument to the small States in favor of
union and to the large Stutes in favor of division, neither of
them will accept your proposition. Pride in the traditions, the
history, and the achievements of each State will prevent. Yet
I insist upon it that the States of Texas and of California are
to-day too large, and that the administration of government in
each one of those States would be better if each of them were
divided—Texas into the four or five States contemplated by the
act admitting her into the Union, and, California into two
States by the dividing line at Tehachapi DPass.

So far as California is concerned, it has a stretch of ocean
boundary equal to that of twelve or more States, I believe, upon
the Atlantic coast. There is a natural division there at Teha-
chapi Pass, just as there is in the case of Arizona and New
Mexico, though not so wide in area. In the State of California
there was a feeling that the interests of the southern part of
that State were not fairly considered in legislation. The capi-
tal was in the northern part of the State, comparatively inac-
cessible to the people from the southern part of the State. The
northern part of the State was humid and the southern arid.
The subject of a division of the State has been frequently dis-
cussed there, and to-day, as the result of those dissensions in the
State over matters arising from its extensive area not permit-

ting of complete self-government that would benefit every sec-
tion of that State, we have a practical division of the State into
two parts, for it has now become the recognized political rule
of that State that one Senator shall come from the part north
of Tehachapi Pass and the other Senator from the part south of
Tehachapi Pass.

So also with reference to Texas. I attended recently an irri-
gation congress at El Paso, Tex., in the remote western por-
tion of that State, just south of New Mexico. That enterpris-
ing town had sent a delegation to the irrigation congress, which
had been beld in Utah, and there urged the entire West to fix
upon El Paso as the meeting place of the next irrigation con-
gress. The entire arid and semiarid region was glad to ac-
quiesce in that arrangement, and the congress was held there—
probably one of the most successful congresses that we have had
in the history of the irrigation movement. We found that there
was a feeling in El Paso, arising from the fact of the lack of
recognition of this movement on the part of the eastern part
of the State—the humid portion—that El Paso was neglected
and alone, that her interests were so distinet from those of
eastern Texas that it was difficult to obtain the proper recog-
nition. And whilst feelings of State pride would prevent any
effort at division to-day there can be no doubt but that better
and more satisfactory local self-government would be secured
had this vast area been divided into States of more convenient
size.

The PRESIDENT pro tempore. The Senator’s time has ex-
pired.

Mr. McCUMBER. Mr. President, when the Senator from
Kansas [Mr. Loxe] was making his address the other day,
three times I put the question directly to him as to whether or
not, in his opinion, the Territory of Oklahoma had sufficient
population and its resources were such as to justify the assump-
tion that it would make a great State, one capable of carrying
on all of the duties of a State and one that would be a credit
both to the State itself and to the nation. Three times the Sen-
ator from Kansas avoided directly answering that question as
to whether or not, in his opinion, there was a sufficient popula-
tion. I assume, therefore, Mr. President, that neither the Sen-
ator from Kansas nor a single Senator upon this floor to-day
can assert that there is not the requisite population within the
Territory of Oklahoma, and also within the Indian Territory,
to make two great States that would be a credit to this country.

If a Territory has a population to-day of 700,000 inhabitants,
and that Territory has such resources as to give assurance that
it will maintain a population equal to the average population of
ihe States of the Union, then I want some good, conscientious,
sound reason from any Senator why that Territory should not
be admitted into the Union as a single State. If it has that
population, if it has those resources, I say the State itself is
entitled to come into the Union, and the Union is entitled to
have the benefit of that State and the representation which she
will send to this Congress.

Why, I might ask, do the Senators from New England, with a
single exeeption or two, stand almost solidly against the propo-
sition of having any more States which they might consider as
even small States in the Union?

I can understand, Mr. President, why a Senator from New
York or a Senator from Pennsylvania might feel that his State
did not have the requisite or proper representation in this Sen-
ate, but I can not understand how a Senator coming from Ver-
mont, or Maine, or New Hampshire, or from any of those small
States, where every legislator is as well acquainted with the
boundaries of the several farms in his State as the average leg-
islator from my State or from Texas will know of the bound-
aries of the counties-in his State, should do so.

I admit that they are ideal States, that they are sufficiently
small so that they can be conducted more economically than
can other States in the Union, and I have never seen the time
when the representatives of those States did not on every and
on all oceasions speak of the grandeur of their Commonwealths ;
and I admit that what they say is true. I admit that the State
of New Hampshire and the State of Vermont are better con-
ducted and more economically conducted than any other States
in the Union to-day. They are in all respects ideal, and they
who have lived there and who have had the blessings of those
conditions now come before the United States Senate and
say, " We will have no other small States in the Union.” I
can not understand why, when Oklahoma has a population of
700,000, Maine of 694,000, New Hampshire of 411,000, Rhode
Island of 428,000, Vermont of 343,000, and Delaware of 184,000
inhabitants, they should object to taking in Oklahoma with
about 700,000 inhabitants at the present time and with a pros-
pect of having seven millions in less than a century, while the
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century which has gone past has only raised the States of New
England to which I have referred up to that condition.

These New England States, Mr, President, are not going back.
The farm products of Vermont and New Hampshire may not
be as great as they have been in the past, but their other prod-
ucts, taken as a whole, combined with their farm products,
are greater to-day than they ever have been before in the
history of those States. I simply can not see why the Sena-
tors from those States should object, therefore, to making a
State that in population will be from ten to twenty times—yes,
a hundred times—greater than theirs. I can not understand
why the State of Delaware, with two Senators, should com-
plain that Oklahoma, only fifty times as great in size as the
State of Delaware, should be admitted to statehood and insist
that she can not come in unless she is a hundred times as large
as the State of Delaware. I can not understand how a State
having a population of 343,000 inhabitants, growing naturally
slowly, if it is Increasing at all, ean stand here, knowing the
benefits and the importance of a State to the Union, and insist
that a Territory that is in its infaney, having 700,000 popula-
tion, is too small to be admitted into the Union of this great Re-
publie.

Mr, President, there are ten Senators representing the five
States I have mentioned. Why do those ten Senators object,
and say that a Territory that has a greater population than any
one of them contains at the present time shall have but one
vote as against their ten in the Senate of the United States?

I believe in reasonably small States. I believe, Mr. President,
that the results of legislation in every one of the States shows
strongly in favor of the small States of this Union. That being
the case, it seems to me that our patriotism should be in favor
of producing those better conditions all over the United States,
and not have those good conditions, so boasted of by our friends
in the Hast, existing only down in their little section on the At-
lantic coast.

Let us take the farm produce of any of these States, and we
will find that it will not come up with Oklahoma., Let us take
the number of cattle of any of those States, and they will not
come up with the number in Oklahoma. Let us take the same
things, and they will not measure up with the products of the
Indian Territory. They have to-day in the Hast a greater
number of manufactures, but the first industry in every new
State and in every new Territory is agricultural, and after they
have become more or less densely populated manufactures al-
avays follow. The manufacturing industries in Indiana have
grown up in the last fifty years. The same may also be sald of
Ohio and Illinois. So, after fifty years more of settlement, first
upon our farms, manufacturing establishments will be all over
the Indian Territory, all over Oklahoma.

The PRESIDENT pro tempore. The Senator's time has ex-
pired. The question is on the amendment of the Senator from
Kansas [Mr. Loxa].

The amendment was agreed to.

The PRESIDENT pro tempore. The Senator from Kansas
[Mr. Loxg] has two or three other amendments which he de-
sires to offer. They would be subject to the point of order and
could not be offered, except by unanimous consent, other than in
the Senate after the bill has gone to the Senate, but he asks
aunanimous consent that they may be considered mow. With
the exception of the first one, they are amendments, the Chair
iz informed, to which the committee agree. The Secretary will
report the first amendment.

The SEcrReTARY. On page 14, section 10, line 14, after the
word * preseribe,” it is proposed to Insert the following:

And until such time as the legislature shall I[));‘cscribe the same, this
and all other lands granted to the State ghall leased under existing
rules and regulations.

So as to read:

Bec. 10, That sald sections 13 and 33, aforesaid, if sold, may be ap-
praised and sold at public sale, in 160-acre tracts. or less, under such
rules and regulations as the legislature of said State may prescribe,
Prn_ter'enbe right to purchase at the highest bid being given to the
essee at the time of such sale, but the same may be leased for perlods
of not more than five years, nnder such rules and regulations as the
legislature shall prescribe, and until such time as the legislature shall
rescribe the same this and all other lands granted to the State shall

leased under existing rules and regulations, and shall not be sub-
Ect to homestead entry or any other entry under the land laws of the

nited States, whether surveyed or unsurveyed, but shall be reserved
for designated purposes only and until such time as the legislature
ghall prescribe the same shail be leased under existing rules.

The amendment was agreed to.

The PRESIDENT pro tempore. The second amendment of
the Senator from Kansas [Mr. Loxnag] will be stated.

The SECRETARY. On page 16, section 12, line 11, it is proposed
to amend the committee amendment by striking out * one ” and
inserting “ two; " so as to read:

For the benefit of the Agricultural and Mechanical College, 250,000
acres.

Mr. BAILEY. Mr. President—

The PRESIDENT pro tempore. Is there objection to the
present consideration of the amendment?

Mr. BAILEY. Mr. President, I desire to join the Senator
from North Dakota [Mr. McCOumeer] in his very praiseworthy
attempt to secure for these Territories, soon to become States,
and entitled to become States, a fair recognition of their people
and their resources; but, in addition to my cordial agreement
with all which he has spoken, I am impelled by another con-
sideration to detain the Senate.

Within the last twelve months I have received many letters

and telegrams from gentlemen formerly residing in the State
of Texas, but who now reside in Oklahoma and the Indian
Territory, pleading for the union of these two Territories into
a single State. As I ean not comply with their request, I feel
that I owe it to them, as well as to myself, briefly to state the
reasons which have influenced my judgment and which must,
therefore, control my vote against the proposition which they
have urged me to support.

If it could be contended with any show of reason that elther
Oklahoma or the Indian Territory were incapable of sustain-
ing a population that could support an efficient State govern-
ment without a serious burden of taxation I would yield to that
argument; but, sir, no Senator who has addressed the Senate
in this long debate has ventured to declare that either Territory
is so deficient In acreage or so poor in resources that it could not
easily maintain an efficient and excellent government for its
people. There they are, sir, outlined on the map of your coun-
iry, and you can join Vermont, New Hampshire, Rhode Island,
and Connhecticut together and then I can put all four of them
down in either Oklahoma or the Indian Territory and still have
room left for another State more than twice as large as the
least of them.

How will the Senators from those States relish the sugges-
tion that only a great State is fit for association with the oth-
ers? Suppose some Senator should rise in his place on this
floor and declare for the union of Vermont and New Hampshire.
The Senators from those States would lift their voices in such
indignant protest as this Chamber has not heard for many
years; and yet, I regret to say, a Senator from one of those
States is an active opponent of fair treatment for these Terri-
tories. It comes with bad grace for the Senator from Vefmont
[Mr. DizrineHAN] to talk about uniting Territories against their
will, because the country is familiar with the history which re-
cites that Vermont herself seceded from the State of New York.

The Senator has not forgotten that when the lawfully consti-
tuted authorities of New York sought to enforce the judgment of
her courts in what now constitutes Vermont they were resisted,
bound to trees, and lashes laid on their bare backs. They called
that *“ administering the beech-tree seal” to titles in Vermont.
When by her resistance to the lawful authority on one occasion—

Mr. PROCTOR. Mr. President——

The PRESIDING OFFICER (Mr. CureersoN in the chair).
Does ?thc Senator from Texas yield to the Senator from Ver-
mont

Mr. BAILEY. Yes.

Mr., PROOTOR. I wish to set the Senator right. It was
called administering the * beech seal "—they left out the word
“tree "—* with the twigs of the wilderness.”

Mr. BAILEY. I am surprised that Vermont left out any-
thing that could be taken in on that or any other oceasion; but I
am glad to bave my statement confirmed, and probably the Sen-
ator will confirm another statement which I am about to make,
that when they had assembled a legislature on one occasion, a
messenger came in haste to inform them that the militin from
the State of New York were coming to disperse them, and they
hastily adjourned; but before adjourning they adopted a reso-
lution declaring that the laws of God should be in force in that
Commonywealth until they had time and opportuity to make bet-
ter ones. [Laughter.] And yet Vermont, although she re-
sisted the lawful authority of New York, because it was so far
from the seat of power, now votes to join two Territories, each
capable of making a State six times as great as Vermont herself.

Mr. PROCTOR. Mr. President, I am sorry the Senafor from
Texas makes this allusion in the absence of my colleague [Mr.
Ditniseram], to whom he especially refers. In regard to Ver-
mont’s secession from New York, I desire to say she never be-
longed to New York. She was an independent State.

Mr. BAILEY. Certainly the Indian Territory does not now
belong to Oklahoma.

Mr. PROCTOR. Mr. President, Vermont, like Texas, was a
sovereign State. She adopted her constitution and maintained
her independence against the world for fourteen years.

Mr. BAILEY. And against New York in particular. [Laugh-
ter.] I understand what the Senator from Vermont means by
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his allusion to Texas, and I shall leave unsaid what I intended
to say about these Territories to reply here and now tfo his
reference to our State. :

THE STATE OF TEXAS.

Mr. President, throughout this discussion we have heard many
and varied comments upon the magnitude of Texas. Some Sen-
ators have expressed a friendly solicitude that we would some
day avail ourselves of the privilege accorded to us by the reso-
Iution under which we were admitted to the Union and divide
our State into five. Other Senators have seemed to think it
a ground of just complaint that I have considered it my duty
to oppose the consolidation of two Territories into one State
without advoeating a division of Texas. The same reasons
which will satisfy our solicitous friends that their hope for a
division of Texas can never be realized will also relieve me
from the charge of inconsistency which has more than once
been insinuated against me in the course of this debate.

If Texas had contained a population in 1845 sufficient to have
justified her admission as five States, it is my opinion that she
would have been so admitted then, because the all-absorbing
slavery question—which, happily, no longer vexes us, but which
completely dominated American politics at that time—would
have led to that result. I will even go further than that, and I
will say that if Texas were now five States, there would not be
five men in either State who would seriously propose their con-
solidation into one. But, sir, Texas was not divided in the be-
ginning: Texas is not divided now; and under the providence
of God she will not be divided until the end of time. Her posi-
tion is exceptional, and excites within the minds of all her
citizens a just and natural pride. She is now the greatest of
all the States in area, and certain to become the greatest _ot all
in population, wealth, and influence. With such a primacy
assured to her, she could not be expected to surrender it even to
obtain an increased representation in this body.

But, Mr. President, while from her proud eminence to-day she
looks upon a future as bright with promise as ever beckoned a peo-
ple to follow where fate and fortune lead, it is not so much the
promise of that future as it is the memory of a glorious past
which appeals to her against division. She could partition her
fertile valleys and her broad prairies; she could apportion her
thriving towns and growing cities; she could distribute her
splendid population and her wonderful resources, but she could
not divide the fadeless glory of those days that are past and
gone. To which of her daughters, sir, could she assign, without
irreparable injustice to all the others, the priceless inheritance
of Goliad, the Alamo, and San Jacinto? To which counld she
bequeath the name of Houston, and Austin, and Fannin, and
Bowie, and Crockett? Sir, the fame of these men and their
less illustrious but not less worthy comrades can not be severed ;
it is the common glory of all, and their names are written
upon the tables of her grateful memory so that all time shall
not efface them. The story of their mighty deeds which res-
cued Texas from the condition of a despised and oppressed Mex-
ican province and made her a free and independent republic
still rouses the blood of her men like the sound of a trumpet,
and we would not forfeit the right to repeat it to our children
for many additional seats in this august assembly.

The world has never witnessed a sublimer courage or a more
unselfish patriotism than that which illuminates almost every
page in the early history of Texas. Students may know more
about other battlefields, but none was ever consecrated by the
blood of braver men than those who fell at Goliad. Historians
may not record it as one of their decisive battles, but the victory
of the Texans at San Jacinto is destined to exert a better in-
fluence upon the happiness of the human race than all the con-
flicts which established or subverted the petty kingdoms of the

“ancient world. Poets have not yet immortalized it in their
most enduring verse, but the Alamo is more resplendent with
heroic sacrifice than was Thermopyle itself, because while
Thermopyle had her messenger of defeat, the Alamo had none.

Mr. President, if I might be permitted to borrow the apostro-
phe to liberty and union pronounced by a distinguished Sen-
ator, I would say of Texas: She is one and inseparable, now
and forever. [Applause in the galleries.]

The PRESIDENT pro tempore. Signs of approval or disap-
proval are not permitted in the United States Senate, and the
cccupants of the gallery will hereafter refrain.

The Senator from Kansas [Mr, Loxe] asks unanimous consent
to offer certain amendments at this time. They will be stated.

The Secrerary. On page 16 of the bill, line 11, restore the
original text of the bill; where “two™ was stricken out and
“one” inserted, strike out “one" and restore *two;” so that

‘it will read:

For the benefit of the Agricultural and Mechanical College, 250,000
acres.

The amendment was agreed to,

The PRESIDENT pro tempore. The other amendments pro-
posed by the Senator from Kansas will be stated. i

The SECRETARY. On page 16, line 8, after the word * hun-
dred,” at the end of the line insert the words “ and fifty;* so
that it will read:

For the benefit of the Oklahoma University, 250,000 acres.

The amendment was agreed to.

The SEcreTarRY. On page 16, line 14, after the words “ normal
schools,” insert the words “ now established or hereafier to be
established.”

The amendment was agreed to.

The SECRETARY. On page 16, line 15, after the word “ acres,”
at the end of the paragraph, it is proposed to insert:

The lands granted by this section shall be selected by the board for
leasing school lands of the Territory of Oklahoma im iatelgeupon the
approval of this act. Said selections as soon as made shall certified
to the Becretary of the Interior, and the lands so selected shall be there-
upon withdrawn from homestead entry.

The amendment was agreed to.

The SecreTaRY. On page 17, line 8, after the word “ Guthrie,”
strike out the word “and;” and after the words *“ Oklahoma
City,” in the same line, strike out the word * alternately ” and
insert the words “ and one term at Enid.”

The amendment was agreed to.

The SECRETARY. On page 17, line 23, after the words * Mon-
day in,” strike out the word *“June” and insert the word
“April; ” and after the word “ June ” insert the words “ at Enid
on the first Monday in October.”

The amendment was agreed to.

Mr. CARMACK. I offer the amendment I indicated a while
ago. On page 4, line 24, after the word “ provide,” strike out
everything down to and including the word * State,” in line 2,
page 25, and insert “ in said constitution.”

The PRESIDENT pro tempore. The Senator from Tennessee
offers an amendment, which will be stated.

The SECRETARY. On page 4, line 24, after the word “ pro-
vide,” it is proposed to strike out the words " by ordinance
irrevocable without the consent of the United States and the
people of said State” and insert in lieu thereof the words “in
sald constitution.”

Mr. CARMACEK. I wish to say just a few words on the
amendment. I was very desirous of having the amendment
adopted before being required to take a final vote on the amend-
ment of the Senator from New Hampshire [Mr, GALLINGER], or
to have some assurance that the amendment would be ac-
cepted. I could not vote for the amendment proposed by him
with this language in the bill. Yor that reason I tried then to
secure a vote on the amendment, but was not in order. I offer
it now.

Mr. DANIEL. Mr. President, it seems to me this amend-
ment ought to be adopted. If it is not adopted the bill will
contain a doctrine that has never obtained in the United States,
and can never be given any validity by the Congress of the
United States. I read it that it may be appreciated by the
Senate :

And said convention shall ?rovide, by ordinance irrevocable without
the consent of the United States and the people of said State,

Then follow a number of provisions which it is declared shall
be contained in the ordinance thus referred to, and these pro-
visions ordained by the State to be are made forever irrevo-
cable in that State or are attempted to be made so by this act
of the Congress of the United States.

In point of faet and in legal contemplation this is mere
brutum fulmen. This passing body, here to-day and gone to-
morrow, can not put a lasso forever around the neck or the
heels of the people of any State in the American Union. When
General Grant was President a question arose concerning the
State of Arkansas, and upon the proposition that the State
could not change its government. It was abandoned, and Ar-
kansas did change its government, and so will any State of the
American Union change its government, under and subordi-
nate to the Constitution of the United States, which is the para-
mount authority, regardless of what any passing Congress may
choose to put upon our statute book. It merely brings con-
tempt and disregard upon Congressional legislation when Con-
gress reaches out and strives to do something which it is for-
bidden to do by the Constitution of the United States.

It has been a problem of mankind, Mr. President, from the
beginning till to-day how to eat your cake and keep it, too. It
has never been solved to the satisfaction of those who wish to
do both things. We can not create a State and keep it as a Ter-
ritory, too. We have it as a Territory. We may treat it as a
Territory as long as we please, but we can not put the toga
virilis of State manhood, so to speak, upon it and still keep the
swaddling clothes of Territorial infancy around it. The mo-
ment it becomes a State the Territory ends. You can not have
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one community as a State and a Territory at the same time.
As no physical body can occupy two places at the same time, so
no community can be classified as possessing two different char-
acters of political community. It must be a State or it must
be a Territory. If it is a Territory, you can make such provi-
sions as belong and pertain to Territories about it, but what is
the propriety of the Congress of the United States creating and
setting up a pretense, an unequal State in the American Union,
and yet so reluctant to relax its grasp upon it as to try to put
around it the arms of Congressional authority and say: “ Now,
be good, and let us still be your guardian and you still be our
ward.” :

This, Mr. President, is a legislative paradox. It is a patent
absurdity, to speak in a legal sense, and it ought to be stricken
out of this bill because if it should ever be brought into court
the judge would instantly annul it.

It will be observed, Mr. President, that all the temperance
provisions which are contained in the amendment offered by the
Senator from New Hampshire [Mr. GaruiNger] and those which
are contained in the first of the provisions alluded to here are
all made dependent upon, and declared to be forever hereafter
irrevocable without, the consent of the United States. Were
this act to go into operation, with that proposition in this
statute, and if it were a valid proposition, we would have this
strange and incongruous condition in the United States. There
would be forty-five States that could change their constitutions
to suit themselves. There will be one anomalous sort of a
State that had bound itself, so to speak, in treaty with the Con-
gress of the United States never to change its constitution.
There are such things as the inalienable rights of man. A man
can not sell himself into slavery. There are also such things
as the inalienable rights of States.

A king can not give away his crown, and a State can not pawn
and fling away its sovereignty. I do not speak of State sov-
ereignty as if a State were a nation. It is not a nation, h'ut as
to some things it retains its sovereignty. Vermont, or Wiscon-
sin, or New York, or Minnesota, or California, or Connecticut,
or any State you choose to name, which is to-day a coeql_m!
State in the American Union, would defend that sovereign
right as quickly as it would defend the sacred right that per-
tains to statehood or to local community government. As every
Senator here represents a State of which he is the spokesman
and the champion to defend that equal right, how can he conde-
scend to attempt to deprive of that right even the weakest of
those who knock at our door and plead for statehood in equality
and in coordinate relation?

It is beneath the dignity of the Senate of the United States.
It would be a condescension of the Congress of the United States
to attempt to tie this rope around an aspirant for the great dig-
nity of statehood.

The PRESIDENT pro tempore.
from Virginia has expired.

The question is on agreeing to the amendment offered by the
Senator from Tennessee [Mr. CARMACK].

The amendment was agreed to.

Mr. BARD. I offer the amendment I send to the desk.

The PRESIDENT pro tempore. The Senator from California
offers an amendment, which will be stated.

The SeEcrETARY. It is proposed to strike out all of sections 19
to 37, inclusive, and to insert in lieu thereof the following:

The time of the Senator

Sec. 19. That the inhabitants of all that part of the area of the
United States now constituting the Territory of New Mexico, as at
present described, may become the State of New Mexico, as hercinafter

rovided.

» 8kc. 20. That all qualified electors of sald Territory, as described in
this act, are hereby authorized to vote for and choose delegates to form
a convention for sald Territory; such delegates shall posses the quali-
fications of such electors. The aforesaid convention shall consist of
seventy-five delegates elected to said convention by the people of the
Territory ; and the governor, chief justice, and secretary of said Terri-
tory shall apportion the delegates to be thus elected from the Territory
as nearly as may be eguitably among the several counties thereof in
accordance with the population as shown In the United States cen-
sus of A. D. 1900; and the governor shall, within thirty days after
the approval of this act by the President of the United States, by proc-
lamation, in which such apportionment shall Le fully specified and an-
nounced, order an election of the delegates aforesaid, to be held on the
tenth Tuesday after the approval of this act as aforesaid; and the
roper officials, as now provﬁ!ed by law In said Territory, shall imme-
E!amly upon the issnance of such proclamation, make, or cause to be
made, as the case may be, In time for the election, a supplemental or
eral registration, as may be necessary, of the male citizens of the

Inited States over the age of 21 years who shall have resided in snid
Territory for six months, in the county for ninety days, and in the pre-
cinet, ward, or election district where they are to vote thirt{ days next
preceding the date fixed for sald election, whose names shall be placed
upon or added to the great registers, or registration lists, as the case
may be, exhibiting the names of the qualified voters of sald Territory.
And the persons so qualified shall be entitled to be so registered and to
vote for delegates to the constitutional convention. Such electlon for
delegates shall be conducted, the returng made, and the certificates of
persons elected to such convention isseud, as near as may be, in the same

manner as Is preseribed by the laws of sald Territory regulating elec-
tions thereln of members of the legislature, save that not more than
two ju of each of the election boards holding elections under this
act shall be of the same political party. Persons possessing the quali-
fications entitling them to vote for delegates to the constitutional con-
vention under this act shall be entitled to vote on the ratification or
rejection of the constitution submitted to the people of said Territory
hereunder, and on the election of all officials whose election is taking
{;lace at the same time, under such rules or regulations as said conven-
ion may prescribe, not in conflict with this act: Provided, That said
registration lists shall answer for both or all such elections.

SEC. 21. That the delegates to the convention thus elected shall meet
in the hall of the house of representatives of the Territory of New
Mexico, in the city of Santa Fe therein, on the fifth Monday after their
election, but they shall not receive compensation for more than sixty
days of service, and after organization shall declare on bebalf of the
Beo le of said proposed State that they adopt the Constitution of the

nited States, whereupon the said convention shall be, and is hereby,
authorized to form a constitution and State government for sald pro-
posed State. The constitution shall be republican In form, and make
no distinetion in civil or political rights on account of race or color,
except as to Indians not taxed, and not be repugnant to the Constitu-
tion of the United States and the principles of the Declaration of Inde-
pendence. And said convention shall provide, by ordinance irrevocable
without the consent of the United States and the people of sald State—

First. That perfect toleration of religious sentiment shall be secured,
and that no inhabitant of said State shall ever be molested in person
or property on account of his or her mode of religious worship; and
tha lygamous or plural marriages and the sale, barter, or giving of
intoxleating liquors to Indlans are forever prohibited.

ond, That the people inhabiting said proposed State do agree and
declare that they forever disclaim all right and title to the unappro-
priated and m:izranted public lands lying within the boundaries thereof
and to all lands lying within said limits owned or held by any Indian
or Indian tribes, except as hereinafter provided, and that until the
title thereto shall have been extinguished by the United States the
same shall be and remaln subject to the disposition of the United
States, and such Indian lands shall remain under the absolute juris-
diction and econtrol of the Congress of the United States; that the
lands and other property belonging to citizens of the United States re-
siding without the said State shall never be taxed at a higher rate than
the lands and other property belonging to residents thereof: that no
taxes shall be imposed by the State on lands or property therein be-
longing to or which may hereafter be purchased by tﬁ% ivfnlted States
or reserved for its use; but nothing herein, or in the ordinance herein
provided for, shall preclude the said State from taxing, as other lands
and other property are taxed, any lands and other property owned or
held by any Indian who has severed his tribal relations and has ob-
tained from the United States or from any person a title thereto by
E:tent or other grant, save and except such lands as have been or may
granted to any Indian or Indians under any act of Congress con-
taining a provision exempting the lands thus granted from taxation,
but sald ordinance shall provide that all such lands shall be exempt
from taxation by said State so long and to such extent as such act of
Congress may prescribe.

Third. That the debts and liabilities of saild Territory of New Mex-
ico shall be assomed and paid by said State, and that salg State shall be
llmbrogated to all the rights of relmbursement which said Territory now
has.

Fourth. That provision shall be made for the establishment and
maintenance of a system of public schools, which shall be open to all
the children of said State and free from sectarian control: and that
sald schools shall always be conducted in English: Provided, That
nothing herein shall preclude the teaching of other languages in ‘said
publie schools.

Fifth. That said Btate shall never enact any law restricting or
abridging the right of suffrage on account of race, color, or previous
condition of servitude, and that ability to read, write, and speak the
Eu%lish language sufficiently well to conduct the duties of the office

ithout the aid of an interpreter shall be a necessary qualification for
all State officers. )

Bixth. That the capital of sald State shall tem
of Sante Fe, in said Territory of New Mexico, and shall not be chan
therefrom previous to A. D. 1910, but the loecation of said capital
may, after said year, be permanently fixed by the electors of said Sptate,
voting at an election to be provided for by the legislature.

Sec, 22, That in case a constitution and State government shall be
formed in compliance with the provisions of this act, the convention
forming the same shall provide by ordinance for submitting said con-
stitution to the people of saild proposed Btate for its ratification or
rejection, at an election to be held at a time fixed in sald ordinance,
which shall be not less than sixty days nor more than six months from

rarily be at the city

the adjournment of the convention, at which election the qualified
voters of said Sroposed State shall vote directly for or against the pro-
posed constitution and for or against any

rovisions thereof separately
submitted. The returns of said election shall be made by the election
officers direct to the secretary of the Territory of New Mexico at SBanta
Fe; who, with the governor and chief justice of sald Territory, shall
meet at said city of Santa Fe on the third Monday after sald election
and shall canvass the same; and If a majority of the legal votes cast
on that question shall be for the constitution the said canvassing board
shall certify the result to the President of the United States, together
with the statement of the votes cast thereon, and upon separate arti-
cles or propositions, and a copy of said constitution, articles, proposi-
tions, and ordinances. And If the constitution and government of said
roposed State are republican In form, and if the provislons in this act
ave been complied with in the formation thereof, it shall be the duty
of the President of the United States, within twenty da'fs from the re-
ceipt of the certificate of the result of said election and the statement
of the votes cast thereon and a mlgy of said constitution, articles,
propositions, and ordinances from sald board, to Issue his proclamation
nnnounclnf the result of said election, and thereupon the proposed
State shall be deemed admitted by Congress into the Union, under and
by virtue of this act, under the name of Arizona, on an equal footing
with the original States, from and after the date of said proclamation.
The original of said constitution, articles, propositions, and ordi-
nances, and the election returns, and a copy of the statement of the
votes cast at sald election shall be forwarded and turned over by the
sec_retarg of the Territory of New Mexico to the State authorities.
Sgc. 23. That until the next general census or until otherwise pro-
vided by law sald State shall be entitled to one Representative in the
House of Representatives of the United States, which Representative.
together with the governmor and all other officers provided for In said
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constitution, shall be elected on the same day of the election for the
adoption of the constitution; and until said State officers are elected
and qualified under the provisions of the constitutl and the State
is admitted into the Union, the Territorial officers of said Tml;m
shall continue to discharge the dutles of their respective offices in

Territory.

SuC. 2’:1 That upon the admission of said State into the Union there
is hereby granied unto it, Including the sections: thereof heretofore
gmnted, four sections of Fubllc land in each township in the pro

tate for the support of free public nonsectarian common schools,
to wit: Bections numbered 13, 16, 33, and 36, and where such sections
or any Earts thereof have been sold or otherwise disposed of by or
under the authority of any act of Co other lands equivalent
thereto, in legal subdlvisions of not less than one quarter section and
as contiguous as may be to the section in lieu of which the same is
taken ; such indemnity lands to be selected within said respective por-
tions of said State in the manner provided In this act: Provided, That
the thirteenth, sixteenth, thirty-third, and thirty-sixth sections em-
braced in permanent reservations for national purposes shall not at
any time be subject to the nts nor to the indemnity provisions of
this act, nor shall any lands embraced in Indian, mi tng or other
reservations of any character be subject to the glrants of this act, but
gﬂfh rtis'servatlon lands shall be subject to the indemnity provision of

8 ac

8mre. 25. That 200 sectlons of the m:‘?]ppro‘?riated nonmineral public
lands within sald State, to be selected and located In legal subdi-
visions, as provided in this act, are herehy granted to sald State for
the purpose of erecting legislative, executive, and judicial public build-
ings in the same, and for the payment of the bonds heretofore or here-
after issued therefor,

SEc. 26. That in addltion to the fomgolnﬁ, and In addition to all
lands heretofore granted for such purpose, there shall be, and hereby
is, granted to such State, to take cffect when the same is admitted to
the Union, 300 sections of land, to be selected from the public domain
within said State in the same mannper as provided In this act, and the
proceeds of all such lands shall constitute a permanent fund, to be
gafely invested and held by said State, and the income thereof be used
exclusively for university purposes, The schools, coll , and universi-
tiea provided for In this act shall forever remain under the execlusive
control of the said State, and no part of the proceeds arising from the
sale or disposal of any fands herein granted for eduecation a?u 08es
shall be used for the support of any sectarian or denominational school,
college, or university.

Sec. 27. That nothing In this act shall be so construed, except where
the same is so specifically stated, as to repeal any grant ef land hereto-
fore made by any act of Congress to sald Territory, but such grants are
hereby ratified and confirmed in and to sald State, and all of the land
that may not, at the time of the admission of said State into the Union,
have been selected and segregated from the public domaln, may be -so
selected and segregated in the manner provided Iin this act.

Sec. 28, That b per cent of the proceeds of the sales of public lands
lying within said State which shall be sold the United States subse-
quent to the admission of sald Btate Into the Unlon, after deducting
all the expenses incident to the same, shall be pald to the said State, to
be used as a permanent fund, the interest of which only shall be ex-
pended for the support of the common schools within sald State.

Spc. 29. That all lands herein granted for edacat!onn{’ow may
be appraised and disposed of only at public sale, the p to con-
stitute a yi)ermanent school fund, the income from which only shall be
expended in the support of said schools. But said lands may, under
such regulations as the legislature shall prescribe, be leased for peri-
ods of not more than five years, and such common school land shall not
be subject to preempticn, homestead entry, or any other entry under
the land laws of the United States, whether surveyed or unsurveyed,
but shall be reserved for school purposes only.

Sgc. 80. That in lien of the grant of land for purposes of internal
Iimprovement made to new States by the eighth section of the act of
Beptember 4, 1841, which section is hereby repealed as to the proposed
State, and in lien of any claim or demand by the said State under the
act of September 28, 1850, and section 2479 of the Revised Statutes,
making a grant of swomp and overflowed lands to certain States
which grant it is hereby declared is not extended to the sald State, and
in lien of anf grant of saline lands to said State, save as heretofore
made, the following grants of land from public lands of the United
States within said State are hereby made, to wit:

For the establishment and malntenance and support of Insane asy-
lums In the said State, 200,000 acres; for penﬁ;nt!nries. 200,
acres; for schools for the deaf, dumb, and the blind, 200,000 acres:
for miners’ hospitals for disabled miners, 100,000 acres; for normal
schools, 200,000 acres; for State charitable, penal, and reformatory
institutions, 200,000 acres; for agricultural and mechanical colleges,
300,000 ncres; for schools of mines, 200,000 acres; for military instl-
tutes, 200,000 acres,

Skc. 81. That all lands granted in quantity or as Indemnity by this
act ‘shall be selected, under the direction of the Becretary of the In-
terior, from the unngpropr:ated public lands of the United States
within the limits of the sald State, by a commission composed of the
governor, surveyor-general, and attorney-general of sald State; and
no fees shall be charged for passing the title to the same or for the
preliminary proceedings thereof.

Sec. 82, That all mineral lands shall be exempted from the grants
made by this act; but if any rtion thereof shall be found by the
Diepartment of the Interior to mineral lands, sald Btate is hereby
authorized and empowered to select, in legal subdivisions, an nal
quantity of other unappropriated lands in said State In lien thereof.

There is hereby appropriated, out of any moneys in the Treasury not
otherwise appropriated, the sum of $2,500,000 for the use and benefit
of the common schools of said State. Said ap l'ofrln.tlon shall be pald
by the Treasurer of the United States at such time and to such per-
son or persons As may be authorlzed by sald State to recelve the same
under laws to be enacted by said State, and until said State shall enact
such lnws said appropriation shall not be paid. Said a gﬂmpriation of
£5,000,000 shall be held inviolate and invested by sald te, in trust,
for the use and benefit of sald schools.

Sec. 33. That the said State, when admitted as aforesaid; shall con-
stitute one judicial district, to be named the district of New Mexico,
and the circuit and district courts of said district shall be held at
Albuquergue for the time being, and the said district shall, for judicial
purposes, until otherwise pmvided, be attached to the ninth judicial
elreuit. There shall be appointed for said district one distriet jud
one [United States attomef. and one United States marshal. The judge
of sald district shall receive a yearly salary the same as other similar
Judges of the United States, cguble as provided for by law, and shall
reside in sald distriet to w he is appointed. There shall be ap-

Folnted a clerk of sald court, who shall keep his office at Albuquerque,
n said State. The lar terms of said district and cirenit courts
shall be held in said district, at the place aforesald, on the first Mon-
day in %Srll and the first Monday In November of each year, and only
one gra ury and one Fetit jury shall be summoned for service In
both said eircuit and district courts. The cireuit and district courts
for said district, and the judges thereof, respectively, shall possess the
same powers and jurisdiction and perform the same duties required to
be ]pel' ‘ormed by the other cireuit and district courts and judges of the
United States, and shall be governed by the same laws and regulations..
The marsh: district attorney, and clerks of the circuit and distriet
courts of d district, and all other officers and Persous Perform[ng
duties in the administration of justice therein, shall severally possess
the powers and perform the duties lawfully possessed and uired to
be performed by similar officers in other districts of the United States,
and shall, for the services they may perform, receive the fees and com-
pensiation now allowed by law to officers performing similar services for
the United States in the Territory of New Mexico.

8rc. 834, That all cases of appeal or writ of error heretofore prose-
cuted and now pending in the Supreme Court of the United States
upon any record from the supreme court of said Territory, or that may
hereafter lawfully be prosecuted ugon any record from said court, may
be heard and determined by said Supreme Court of the United States.
And the mandate of execution or of further proceedings shall be
directed by the Bupreme Court of the United Btates to the circuit or
district court, respectively, hereby established within the sald Btate, or
to the supreme court of such State, as the nature of the case may re-
guire. And the cirecuit, district, and State courts herein named shall,
respectively, be the successors of the supreme court of the said Terri-
tory as to all such cases arising within the limits embraced within the
juriediction of such eourts, respectively, with full wer to proceed
with the same and award mesne or final process therein; and that from
all judgments and decrees of the supreme court of the sald Territory
mentioned in this act, in any case arising within the llmits of the
E};oposed State prior to admission, the parties to such judgment shall

ve the same right to prosecute appeals and writs of error to the
Supreme Court of the United States or to the ecircuit court of appeals
atlﬁ tllzjgyi shall have had by law prior to the admission of said State into

e Union.

Sec. 35. That In respect to all cases, proceedin and matters now
pending in the supreme or district courts of said rritory at the time
of the admission info the Union of the said State, and arising within
the limits of such State, whereof the circuit or district courts by this
act established might have had jurisdiction under the laws of the
United States had such courts existed at the time of the commence-
ment of such cases, the sald circuit and district courts, respectlvelf.
ghall be the successors of sald supreme and district courts of sald
Territory; and in respect to all other cases, roceedlngs. and matters

ndi in the supreme or district courts of the said Territory at the
ime of the admission of said Territory into the Union, arlsing within
the lmits of sald State, the courts established by such State shall
respectively, be the successors of sald supreme and district Territorial
courts ; and all the files, records, Indictments, and Proceedlngs relatin
to any such cases shall be transferred to such elreunit, district, an
State courts, res tlvelg, and the same shall be proceeded with therein
in due course of law; but no writ, action, indictment, cause, or pro-
ceedm;';i now pending, or that prior to the admission of the State shall
be pending, in “E erritorial court In said Territory shall abate by the
admission of such State into the Union, but the same shall be trans-
ferred and proceeded with in the proper United States circuit, distric
or State court, as the case nm{ be: Provided, however, That in al
civil actions, cau and proceedin which the United States is not
a party transfers shall not be made to the cirenit and district courts
of the United States except upon cause shown LPJ written reqnest of
one of the parties to such action or proceeding filed in the proper court,
and in the absence of such request such cases shall be proceeded with
in the proper State courts.

Sec. 36, That the constitutional conventlon shall by ordinance ‘i:ro-
vide for the election of officers for a full State government, including
members of the legislature and one Representative in Congress, at the
time for the election for the ratification or rejection of the constitn-
tion; but the said State government shall remain In abeyance until
the State shall be admitted Into the Union as rogosed by this act.
In ecase the constitution of said State shall be ratified by a majority of
the legal voters of sald Territory voting at the election held therefor
as hereinbefore provided, but not othe , the legislature thereof ma
assemhble at Ranta Fe, organize and elect two SBenators of the Unit
States in the manner now prescribed by the laws of the United States;
and the governor and secretary of state of the proposed Btate shaill
certify the election of the Senators and Representatives in the man-
ner required by law, and when such State is admitted into the Union,
as provided in this act, the Senators and Representatives shall be en-
titled to be admitted to seats in Congress and to all rights and privi-
leges of Senators and Representatives of other States in the Congress
of the United States; and the officers of the State government formed
in pursuance of said constitution, as provided by the constitutional
conventlon, shall proceed to exercise all the functions of State officers ;
and all laws of said Territory In foree at the time of its admission
into the Union shall be in force in said State until chan%ed by the
legislature of said State, except as modified or changed his act or
bg the constitution of the State; and the laws of the United States
ghall have the same force and effect within the said State as elsewhere
within the United States.

Sec. 87. That the sum of $100,000, or so much thereof as may be
necessary, is hereby npﬁro riated, out of any money in the Treasury
not otherwise appropriated, for defraying all and every kind and
character of expense incident to the elections and conventions provided
for in this act; that is, the payment of the expenses of registration and
holding the election for members of the constitutional convention and
the election for the ratification of the comstitution at the same rates
that are pald for similar services under the Territorial laws, re-
spectively, and for the palyment of the mileage for and salaries of mem-
bers of the constitutlonal convention at the same rates that are paid
the said Territerial legislatures under national law, and for the pay-
ment of all proper and necessary expenses, officers, clerks, and mes-
sengers thereof, and printing and other expenses Incident therefo:
Provided, That any expense incurred In excess of sald sum of $100,000
shall be id gaid State, The said money ghall be expended under
the direction the Secretary of the Interior, and shall be forwarded,
to be locally expended in the present Territory of New Mexico, thmm‘ih
the secretary of sald Territory, as may be necessary and proper, in
the diseretion of the Secretary of the Interlor, in order to ecarry out the
full intent and meaning of this act. ;
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Amend the title so as to read: “An act to enable the people of Ok-
lahoma and of the Indian Territory to form a constitution and State
government and be admitted into the Union on an egqual footing with
the original States; and to enable the people of New Mexico to form
a conaﬁtutlon and State government and ge admitted into the Union
on an equal footing with the original States.”

Mr. BARD. Mr. President, I desire to explain the purpose
of this amendment. It eliminates from the House bill, after
section 19 to the end of the bill, all reference to the Territory
of Arizona, and provides for the admission of New Mexico as a
State.

Each one of the previous articles follows precisely the terms
and language of the House bill as amended by the Senate, with
one exception, and that is in section 32 of the bill now before
the Senate, where it was provided that the proposed new State
of Arizona, including the Territory of New Mexico, should be
granted $5,000,000 for school purposes. This amendment pro-
vides that one-half that amount shall be appropriated for publie
schools in the State of New Mexico. The amendment is like
the bill itself in all respects referring to New Mexico, and it
follows also the provisions of the amendments proposed by the
Senator from Colorado [Mr., Parrersox], the Senator from
North Dakota [Mr. McCumser], and the Senator from Ohio
[Mr. ForAKER].

Mr. HOPKINS. Mr. President, I am opposed to the amend-
ment offered by the Senator from California, and I trust that
upon a vote that amendment will be defeated. It is unneces-
sary for me to say at this stage of the discussion that the Sen-
ate has embarked upon the most important legislation that it
has been called upon to consider during the present session of
Congress. The making of a new BState is a matter of grave
importance—much more so than legislation relating to tariff or
finnnce. We know that time and trade conditions affect the
tariff conditions of the country, so that there must be a re-
vision of that kind of legislation, and the success of one or the
other of the great political parties which controls the destinies
of this Republic may control the financial policy of the Govern-
ment, or change it, as is determined by the success of the one
or the other of the parties.

It is not so, however, when we admit a Territory as a new
State into the Union. That legislation can not be reenacted,;
it can not be taken back. The admission of a new State into
the Union affects all of the other forty-five States that form
this great Republic. It requires a readjustment of the rights
of all the States and of all the people who live within the limits
of the several States.

When these Territories are admitted they are not admitted
in degree. There is no State in the Union that is admitted
in any degree. If it is-admitted at all it has the same rights
and privileges in this Chamber and in the other branch of
Congress that any one of the old original thirteen States has.
It has the same influence in this body upon legislation that the
great State of New York, Pennsylvania, or Illinois has.

Hence, I say it is important that we should look carefully
upon these questions to know that after the action is taken the
result will not only be beneficial to the people living within
the limits of the Territory that is admitted as a new State,
but that the influence will be beneficial to the other forty-five
States that are already in the Union.

The Senator from North Dakota [Mr. McCumeer] during
the progress of the debate here to-day has called attention to
the fact that some of the New England States and Delaware
are small States, and he has used that as an argument why
we should admit Arizona and New Mexico, with the sparse popu-
lation in those Territories, as sovereign States in the Republic.

Mr. President, does not every student of American history
know that there is no relation between any of the New England
States, who were a part of the original compact, and the ad-
mission of a new State into the Republic? Take the States of
Delaware, Rhode Island, New Hampshire, and Massachusetts.
We would have had no Federal Republic had not they united
under the form of government we have to-day. We could have
admitted no new States from the territory we possess had not
the thirteen original States united into a Federal Republic.
History, however, bears me out in the statement that from
the earliest time we have exacted larger territory and a larger
population for the new States than was had in a number of
the original States.

Senators have spoken of Vermont. As has been well said by
the senior Senator from that State, Vermont was an independ-
ent Commonwealth during the progress of the Revolutionary
war. She sent her soldiers to the front and helped fight the
battles of our country, as did the other thirteen colonies, and
when she came knocking at the door to be admitted as an in-
dependent State in the Republie she was admitted, and properly
admitted, because she possessed all of the requisites the original
thirteen States possessed.

That, Mr. President, is not the condition to-day. The amend-
ment submitted by the Senator from California proposes to
admit New Mexico as a separate and independent State in this
Republic. I protest, in the name of the people whom I in part
represent upon this floor, against such action on the part of the
Senate as that. I claim that the people are not prepared for
statehood.

I have stated, Mr. President, that when we admitted new
States we had larger territory than the original thirteen States
posessed. Take the States that were embraced in the Ordi-
nance of 1787. 1In the discussion that was had by the fathers
of the Republic it was proposed by some that that magnificent
territory should be divided into ten States, giving twenty Sena-
ors in this body. But it was opposed, and very properly
opposed, and when the ordinance was adopted it was provided
that that Territory should be divided into not less than three
nor more than five States. One of those States is the great
State of Illinois, and instead of having a few thousand square
miles it is an imperial State that embraces within its limits
56,000 square miles. It has more than 32,000,000 acres of the
best land there is in this entire country.

Now, how is it with the proposed State of New Mexico as
advocated by the amendment of the Senator from California?
I have figures before me which show that to-day there are only
254,945 acres under irrigation, or susceptible of grazing or agri-
cultural purposes. Think of it for a moment! A Territory
that has had a separate and independent existence for fifty
years, and yet within its limits they can show only 254,945
acres that can be cultivated by man.

Compare that with Illinois, with her 30,000,000 acres and more.
Compare it with the State of Kansas, with her 41,000,000 acres.
Compare the population of New Mexico of less than 200,000 with
the 5,000,000 people in Illinois, with the 6,000,000 people in
Pennsylvania, with the between 7,000,000 and 8,000,000 people
in New York, and then do you say to me, Mr. President, that
those people representing that sparsely populated country are
entitled to the same representation upon this floor as the im-
perial States I have named? :

It may be said that in the course of time New Mexico may
develop in population and in her acreage. This guestion has
been thoroughly investigated by scientific men whose judgment
we can take, and they say that under the most favorable condi-
tions, with the United States pouring out millions of money in
the interest of irrigation in this country, they can not add to
exceed 300,000 acres to the 254,000. So under the most favorable
conditions never in the history of that Territory can we get to
exceed 554,945 acres of arable land. Think of it for a moment!
And again, when you consider the limited area of the Terri-
tory, look also at its population. I just said that it to-day has
a population of less than 200,000. The Senator from Montana
[Mr. CLarg] in his very able and interesting speech made upon
this floor the other day in his wildest imagining never put the
population of that Territory in the far future to exceed three-
quarters of a million of people. In my judgment, under the
most favorable conditions fifty years from now will not see
500,000 people within the limits of that Territory,

Now, Mr. President, under those conditions I insist that New
Mexico shall not bhe permitted to exercise the same political
rights upon this floor that are exercised by the forty-five States
now in the Union.

The PRESIDENT pro tempore. The Senator’s time has ex-
pired.

Mr. NEWLANDS. Mr. President, it is a sufficient answer
to the Senator from Illinois [Mr. Horxins], whose State was ad-
mitted into the Union with a population of only 34,000, that the
Territory of New Mexico seeks admission to-day with a popula-
tion of 300,000, nearly ten times the population of Illinois at
the time of its admission to the Union.

If the connection of a Territory possessing 300,000 people
with the Union of the States as a sovereign State is to be re-
garded as a desecration, I ask whether the existence of Vermont
in the Union of the States to-day, with only 350,000 people, is
a desecration; whether the existence of New Hampshire with
an equal population is a desecration; whether the existence of
Rhode Island with a population, I believe, less than that of New
Mexico to-day, is a desecration, and whether the existence of
Delaware as one of the sovereign States of the Union side by
side with Illinois is a desecration? I ask the Senator whether
the history of any one of .these States dishonors the American
Union, and whether we are willing to blot out from the history
of the Republic the splendid record made by the men of those
States in the administration of the affairs of the Union and in
the legislation of this very body of which we are members.

Mr. President, the Senator doubtless insists that the popula-
tion of New Mexico will remain stationary. He declares that
there are only 250,000 acres of land under cultivation, or rather,
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as he states it, that can be cultivated. Mr. President, it is true
that when the last census was taken there were only 250,000
acres of land under actual irrigation, but will the Senator con-
tend for a moment that there are only 250,000 acres of land in
that State capable of irrigation?

We have before us the report of the Director of the Geologi-
cal Survey, who makes a mathematical demonstration that,
taking into consideration the water supply of that Territory, the
various streams and the adjacent valleys, the agricultural de-
velopment of New Mexico alone will support 500,600 people.

That is to be the development of the future, the development
that is now commenced under the great national reclamation
act, which we have recently enacted. If the agricultural possi-
bilities of that State will support 500,000 people, I ask how
many of the correlated industries of commerce and of manu-
facture and of mining will it support? If, with a caltivated
area of only 250,000 acres, New Mexico has been able to attain
a population of 300,000, I ask what population she will attain
when these vast areas are put under cultivation through the
beneficent process of irrigation, and when all the related indus-
iries of mining and of commerce are built up in connection with
the agricultural development?

But, Mr. President, the Director of the Geological Survey has
underestimated the agricultural possibilities of that State. He
probably makes a mathematical calculation as to the duty of the
water now running in the streams, regardless of the fact that
as land hitherto arid is put under cultivation the soil will be
saturated with water, and that if you put 100,000 acres of arid
land under water to-day, though the operation of irrigation may
require a large amount of water in the immediate future, yet
that water spreading over the soil seeps through it and brings
the water level that was from 50 to 100 feet below up to within
2 or 3 feet of the surface, and thereafter a very small amount
of water will be needed in that valley to bring crops to perfec-
tion. So the very water that is absolutely essential to the
reclamation of 100,000 acres of land to-day can three years
hence be made to reclaim another 100,000 acres and three years
after that to reclaim another 100,000. Therefore it is almost
impossible to limit the amount of reclamation that ean be ae-
complished with water which appears in the first place almost
inadequate to supply the limited area to which it is applied.

Mr. President, irrigation is in its infancy. In many irrigated
districts now they find that they are suffering from a surplus
of water, instead of a deficiency of water, and they are com-
pelled to build drainage ditches to carry away the water, instead
of canals to carry the water upon the land. This development
will be a constantly continuing and progressing development.
The imagination of man can not limit its extent.

Now, what about the fertility of the soil? Will the Senator
from Illinois contend for a moment that, acre for acre, the soil
of Illinois is as productive as that of New Mexico? Does he
not know that the soil in New Mexico is almost of limitless
depth; that it has not been washed away by torrents of rain,
but remains there in all its virgin perfection? Does he not
know that the water carried from mountain streams over those
lands contains in itself elements of fertility; that it is not the
kind of water that falls from the clouds absolutely -pure, but
water that carries with it mineral and vegetable deposits which
in themselves constitute a part of the fertilizing processes of
the land, so that the land in the irrigated region never requires
the artificial fertilization which is required for other lands?

Does he not know that the sky is cloudless, that the sun beats
down with almost unrelenting warmth? Does he not know
that when you have a rich soil, abundance of water, and
warmth of sun you have all the elements of the most scientific
cultivation—not the accidental cultivation of the humid region
with its clouded skies, its torrential rains, its floods, and its
droughts, but a scientific adjustment of all the relations of agri-
culture—adjustments of the amount of water required by the
soil and a steady continuance of the heat and warmth necessary
to generate production? Does he not know that this region is
capable of an intensive cultivation, that it raises the most valu-
able products of the soil, including the tropical and semitropical
fruits?

We also know something about the mineral richness of that
country. We know that it is rich not only in gold and silver,
not only in the discoveries already published to the world, but
in wealth yet undiscovered and in resources still undeveloped.

New Mexico has vast areas of land containing asphalt and
coal, the basis of great industrial development. And can it be
maintained that a country yet in its infancy, a country which
since the last census has pretty nearly doubled in population,
will remain stationary; that it will remain stationary in popu-
lation as Vermont has for forty years; that it will remain sta-
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tionary in population as New Hampshire has for forty years;
that it will be the case of arrested development that Delaware
is to-day, with its population of 184,0007

If the history of Delaware, of New Hampshire, and of Ver-
mont is only that of added luster to the Union, I ask what can
we expect of this proposed State which has already reached
their proportions in population and is simply upon the threshold
of the wealth of the future?

[’I;I(Jle PRESIDENT pro tempore. The Senator’s time has ex-
pired.

Mr. HEYEURN. Mr. President, a comparative statement of
figures sometimes does not convey the fullest or the best under-
standing of a question. I desire to demonstrate these figures
upon the map which has been referred to. I have made a card-
board which exactly conforms to the size of the proposed State
of Arizona on the map. The junior Senator from lllinois [Mr.
Hoprins] insists upon the admission of this Territory com-
prised of Arizona and New Mexico as one State. It is repre-
sented by this cardboard exactly [indicating]. I desire to
place the cardboard representing that State on the Northwest
Territory, out of which five great States of the Union were
made. That cardboard represents mearly 20,000 more square
miles than the Northwest Territory, out of which Ohio, Indiana,
Illinois, Wisconsin, and Michigan were carved. At the time
that they were created States they contained less population
than New Mexico contains to-day, according to the census of
the United States. The fertility of their soil and their re-
sources were as unknown at the time when those States were
erected as are the resources and the fertility of the soil of
Arizona and New Mexico to-day. They contained a larger
Indian population in proportion to the white population; they
contained a larger illiterate population in proportion to the
intelligent population than Arizona and New Mexico to-day. I
again place this piece of cardboard on the map over the terri-
tory that at that time was known as the “ Southwestern Terri-
tory.” It comprises more acres of land, more square miles,
than that Southwest Territory that was created into this
great belt of Gulf States; and at the time of the creation of
those States less was known of their resources, and they had
not been demonsirated as have the resources of New Mexico
and Arizona to-day.

When we are making States, we are making infant States
always. We are making them upon the faith that they will
grow and become of more importance. It is not supposed that
these Territories are to remain out of the Union until they
have attained the proportions of the great empire States, as we
term them.

Those people are our people. They are your younger sons
that went from your homes because the home nest had grown
too small. They are the ambitious members of your families,
who went down there carrying with them the pledge that if they
would go out upon the picket post of civilization and fit it for
statehood you would give it to them. Have you lost faith in your
pioneers who went out there? They were not the sloths or the
drones of civilization. They are the best blood of the United
States, even though they have in their midst the Aztee, the
Mexican, or the Indian. When they went there they carried
with them that pledge that had gone always to the frontier, that
“if you will go into these new lands and reclaim them and pro-
duce conditions that fit them to be States, we will give you
statehood.”

We are here called upon to-day to redeem that pledge. We
are not asked to take them upon faith alone into the family of
States. We are not asked, as they were when they made five
States out of the Northwest Territory, to rest upon the assur-
ance that those people would eliminate the Indians and the say-
agery.

The Senator from Indiana [Mr. BEveErmGe] the other day said
that those States contained and carried in their fertile lands a
pledge that these States do not carry.

Mr. President, the natural fertility of the soil of Arizona and
New Mexico is greater than the natural fertility of the soil of
the Lake States. It needs only that water shall be applied to

.those lands to double the product per acre of any State along

the Lakes or elsewhere in the eastern part of this country.
That has been demonstrated, so that it is no longer a question
which can be doubted.

Mr. President, the proposition to admit New Mexico as a
State, as provided by this amendment, will settle' this question.
New Mexico itself is larger than nearly any other State that
has been admitted to the Union. We leave Texas out of consid-
eration, because Texas came to us by treaty, and so it is not at
all within the rule under consideration. But New Mexico has
the natural resources, has the population, has the enterprise
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ihat entitles it to statehood, and I think this amendment should
be adopted.

Mr. SPOONER. Mr. President, I sincerely hope the pending
amendment will not be adopted. Oklahoma and the Indian Ter-
ritory under this bill are to come in as one State. In natural
resources they supplement each other, and from every conceiv-
able standpoint Oklahoma and the Indian Territory are entitled
to come into the Union as a State. If there is any possible
theory from the standpoint of to-day why the Congress shall
admit into the Union New Mexico as a State, I have not heard it

It is idle to compare the population of New Mexico with the
population of Delaware, with the population of the original
States, They did not come into the Union. They made it
They achieved the independence of the United States from
Great Britain; they planted our civilization upon this continent,
and, Mr. President, they laid the foundation of this Union of
80,000,000 people. It is not to be said in derogation of those
States that in some of them population has not increased. It
is enough to say of them that they were the original constituent
elements of the Union,

It is idle also to say that the ratio of population, upon which
should be based the test of statehood, is the same to-day, or
should be, that it was fifty years ago. Statehood is not to be
determined simply with reference to area.

It is idle, Mr. President, to compare the Northwest Territory
in acreage with Arizona and New Mexico. The eonditions are
utterly different. No chances were taken about the States
which were carved out of the Northwest Territory. They
lacked only, in order to constitute perfect States, population,
and it was the theory, and it became a fact, that they would be
populated by people who came from the original States, as in
the first instance they were. They had climate; they had rain-
fall ; they bhad area, and they had the variety of resources.

It required nothing of prophecy, such as has been indulged in
by the Senator from Nevada [Mr. NewrLANDps], as to what their
future would be so far as eapacity for producing wealth, for
development, and for settlement were concerned.

When the amendment proposed by the S8enator from Ohio was
adopted, leaving it to the people of Arizona and to the people of
New Mexico to determine whether they should come into the
Union as one State, 1 supposed it ended, as T think it ought to
have ended, this branch of the controversy.

New Mexico may have area sufficient, but that is not enough
to make a State; it was not in the olden days, nor is it in
these times. To constitute the right to statehood a Territory
must have reasonable certainty of growth and development,
not from what some gentlemen prophesy may happen in the long
reach of time, but based upon what has happened and what is
known. I say of the Territory of New Mexico, not intending to
deal unfairly in judgment with her people, that she is not fit to
come into this Union as a State. Bhe is not fit in point of de-
velopment. Her mineral resources, so far as they are developed,
are a bagatelle in their relation to this question. Her acreage
that is thus far demonsirated to be susceptible of tillage is a
trifie.

Are we to admit States into the Union upon the prophecy of
the Director of the Geological Survey as to what may in the
long future develop in the way of cultivable area? Are we to
admit States into the Union upon what the Senator from
Nevada or any other Senator thinks is the hiddem mineral
wealth of that region? No man knows what lies hidden in the
ground until, through the expenditure of his money, he goes alter
it. 1Is it not enough, Mr. President, to say, and is it not true to
say, taking all of the data furnished by the distinguished Sen-
ator from AMinnesota [Mr. NErsox] in his carefully prepared
speech, that, from the standpoint of to-day, there have not de-
veloped the elements in New Mexico—I mean material ele-
ments—to entitle her to take her place in the Union as one
of the States? Why not wait a better knowledge of her re-
sources?

That is not all, although, in my judgment, that ought to be
enough. The population of New Mexico—and population above
all things else goes to make a State—is not a population either
in numbers or quality which entitles New Mexico now to be ad-
mitted into the Union as a State. When I say “ quality,” I do
not mean, as the Senator from Ohio [Mr. ForAxEr] seemed to
think was meant the other day—good men and bad men—not
that; I do not reflect upon her people, but I say a people who
have been organized as a Territory for fifty years, and never yet
have become so far assimilated with our population as to be en-
abled to speak and understand the language of our country, so
that the proceedings of the courts, the proceedings of the legis-
lature, the proceedings of conventions need not to be carried on
with interpreters, is not the sort of population which ought to
be admitted into this Union of 80,000,000 people.

As was reported by the Senate committee in 1902, they have to
use interpreters in their legislature in order to make their leg-
islative proceedings understood by the men who make laws for
the Territory. The subpenas and processes of many of the
courts are in the Spanish language. We have had to print the
statutes for New Mexico on one page in the English tongue and
on the other in the Spanish. The committee reported, and it is
doubtless the truth, that the argnments of counsel have to be in-
terpreted to the juries; also the charge of the court; and that at
times an interpreter must enter the jury room to enable jurors
to understand each other; that political speeches have to be in-
terpreted to the audiences, and the proceedings of political con-
ventions have to be interpreted to the delegates in order that
they may know for what they are voting and for whom they are
voting. Take the list of their conuncil. It reads like the muster
roll of a Spanish military company.

Mr. CULL/OM. Read some of the names.

Mr. SPOONER. The Senator from Illinois asks me to read
some of the names. I do uct speak Spanish and, therefore, I
must decline. There are able and educated men among the Mex-
icans of the Territory, but the mass is not so.

1;.[;1&? PRESIDENT pro tempore. The Senator’s time has ex-
D

Mr. SPOONER. I am sorry, Mr. President, for there is much
to be said against this amendment.

Mr. BAILEY. Mr. President, the Senator from Wisconsin
[Mr. SroonEr] seldom misunderstands an argument, but on this
occasion he has entirely misunderstood the meaning of those
Senators who have referred to some of the smaller New England
States. He says that these comparisons are idle, because those
States made the Union. I appeal to him, if small States could
make the Union, may not small States preserve it? Instead of
answering our argument, he confirms it. I beg to assure him
that when I have alluded to the size of the New England States
I have not done so in any spirit of criticism; but I have rather
referred to them in justification of my claim that the best States
are neither the greatest in population nor the widest in extent.
I venture te say that to-day no single State in all this Union
exerts a more powerful and, I will add, from a Republican point
of view, a more salutary influence upon our legislation than the
State of Maine; yet when the last apportionment, based upon
the census of 1900, was made, Congress was appealed to to
increase the membership of the House of Representatives In
order to save the State of Maine from the loss of a Representa-
tive. I say that if Maine and Vermont and New Hampshire
have honorably and fitly borné their part in the development of
this Republie, it does not lie in the mouths of Senators from that
region to say that their sons and their grandsons in the far
West may not duplicate their virtues.

Mr. SPOONER. If the Senator will allow me, there are
60,000 Mexicans in New Mexico who are neither their sons nor
our grandsons.

Mr. BAILEY. I thank the Senator for ealling my attention
to that, because if the Mexican population is so bad as he de-
scribes it, in God's name why will you force them upon the
unwilling people of Arizona? If he will not associate with
them, I ask what defense he will make to his conscience and his
people for forcing them upon the protesting but helpless citizens
of Arizona? That is a question the Senator must answer.

Ah, Mr. President, the question here is not so much what
Arizona is—it is what will Arizona be? We are not legislating
for this day, nor for this decade, nor even for this century;
we are building, sir, for all time; and he is a shortsighted
Senator who can not look down the long flight of the years to
come and see this siruggling and sparsely settled Territory
grown into a prosperous and a populons State.

The same argument which is urged upon us here has been
employed against the admission of many States whose thousands
of industrious and happy people now are contributing to the
wealth and the glory of this Republic. Neither the Senator
from Wisconsin nor any other Senator on this floor can look
into the future and tell what seeds will grow, and I affirm that
we know more to-day of New Mexico and Arizona than our
fathers knew of the great Northwest Territory when they
carved it up into sovereign States.

I plead now for more. Where twenty massive columms rise,
let us add these that in their strength they may add to the
strength of others, until upon their lofty heads tlie splendid
entablature of this Union shall rest secure forever.

Mr. ELKINS. Mr. President, I can not allow this oppor-
tunity to pass without saying a word in behalf of a pecple and
a country to which I am sincerely attached, and 1 can not re-
main silent after the statement made by the Senator from Wis-
consin [Mr. Srooxer], that a people whom I know well to be
worthy, deserving, and law-abiding citizens, and among whom
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I lived so many years, are unfit to be admitted to statehood and
become a part of this Union. I feel I owe it to justice to defend
the people of New Mexico when attacked as they have been in
this e(‘ljebate. They are misunderstood and shamefully misrepre-
sented.

All the rules that have heretofore governed the admission of
States have been violated in this attempt to longer keep New
Mexico out of the Union. Tried by any rule that heretofore has
obtained in the history of the Government, New Mexico ought
long ago to have been admitted into the Union as a State with-
out Arizona or any other Territory attached or made a part of it.

The chief argument of the Senator from Wisconsin is that
part of the people of New Mexico—and I say part, because he
surely could not have meant all—did mot speak the English
langnage.

First I want to say to him that about half the people of New
Mexico are Americans. This half speak the English language;
they are cultivated and educated people who in every respect
will eompare most favorably with the people of Wisconsin or
any other State in the Union. The fact that the other part or
half of the people of New Mexico do not speak the English
language should not be urged as a reason why they should be
refused the rights of statehood.

There are thousands, I may say hundreds of thousands, of
people in the United States—good citizens—who doenot speak
the English language, but it does not follow that these people
should be denied the rights of citizenship or discriminated
against in any way.

Let me tell the Senator that for fifty years the State of Lou-
isiana, and I do not know but that it does to-day, published its
laws in French and English, and in the early history of Louisi-
ana French was spoken in the legislature and the laws were
published in French, and to-day in Canada the daily proceedings
of the Canadian parliament are published in French as well as
in English.

Mr. PERKINS.
years.

Mr. ELKINS. And California for twelve years did the same
thing. It is no impeachment of people that they do not speak
the English language., These Mexican people came to us as a
conquered people and not of their own volition. They became
a part of this country not by choice, but by force of arms.

If they were good enough to be annexed to the United States
and to be made citizens of the United States and to have their
territory become a part of the territory of the United States,
why draw the line against making them full-grown citizens of
the Union by allowing them to become a State? Why keep
them in servitude, in vassalage and pupilage for fifty years be-
fore admitting them into the Union? There is nothing in the
argument. It does not appeal to the intelligence of fair-minded
men. What a poor excuse for denying to a Territory with®the
requisite population its right to become a State.

Mr. President, so much for a part of the people not speaking
the English language. These people, these Mexicans, so de-
spised here in the Senate are a law-abiding and religious people,
they have more churches than can be found in any other part
of the country in proportion to population. They have good
schools, good libraries, and good public institutions. I say to-day
they are and have always been loyal to the Union and good law-
abiding citizens, They knew enough to fight for the Union
and to help save it, and they knew enough to send a splendid
regiment to the Spanish war.

When the life of the Union was trembling in the balance and
strong hearts were depressed, Mexican soldiers were welcomed
into the Union armies, officered by native Mexicans. The great
Lincoln did not ask, Congress did not ask, no Senator asked if
they spoke the English language and declared they were unfit to
serve as soldiers, and no Senator should now proseribe and cast
them out because they don't speak English.

Mr. President, the character of the Mexican people can not be
successfully attacked. A committee running through the Terri-
tory of New Mexico, witnessing the country from a Pullman
palace ear window, lingering only a few days here and there, can
not form any adequate idea of a great Territory, its people, and
institutions, and they ean not instruct me about the resources
of New Mexico or misrepresent the character of her people with-
out a protest from me.

Mr. HOPKINS. Mr. President—

The PRESIDENT pro tempore. Does the Senator from West
YVirginia yield to the Senator from Illinois?

Mr. ELKINS. I have only ten minutes. Your State had only
55,000 people when adinitted and New Mexico has five times as
many.

Mr. President, I want to call the attention of Senators to the
declarations of three Republican national conventions, held in

That was true in California for twelve

1888, 1892, and 1896, all to the effect that these Territories
should be admitted into the Union. I believe, however, they
have been read in this debate, and I will not take up the time
of the Senate to read them in detail. One Democratic national
convention arraigned the Republican party for mot admitting
these States into the Union according to pledges and promises.
The Democratic party also declared in favor of the admission
of the Territories as States.

And, Mr. President, let me say of the great Democratic
party—or the small Democratic party since the recent election—
that I believe its members here are making an earnest and
honest effort and struggle to do right and keep the pledges made
in their national platform, and I am sorry to say the Repub-
lican party in Congress is trying to violate its solemn pledges
made in three national conventions. .

The Senator from Illinois says he can not vote for this
amendment. Then he is voting directly against the pledges and
declarations of the three mnational Republican conventions.
Now, which is to be trusted, or should be, the conscience and
judgment of the Senator from Illinois or the Republican party,
speaking in three national conventions? Why not stand and
vote with your party? A national convention speaks louder
;Iimgl individual opinions of Senators, and it ought to be more

nding.

Mr. HOPKINS. Let me interrupt you now.

Mr. ELKINS. No; I can not. Mr. President, I have not the
time to read the declarations of these conventions, but I wish
to read from a distinguished Senator who I hope will vote with
us on this question, and who was chairman of the Committee
on Territories long ago, and who said this:

The Territorial system was adopted only as a matter of necessity,

in order that there might be some government in an undevelo and
sparsely settled region. And whenever settlement and development

make it ible for a ;}g(ﬂ:le to sustiin a State government, according
to the principles of the Federal Constitution, the Territorial government
shonld be abandoned and the privileges of State citizenship conferred
upon its people.

That was said by the Senator from Connecticut [Mr. Prarr]
when he was on the Committee on Territories. No abler, no
better Senator ever occupied a seat in the Senate, and I am
pleased to follow him when he speaks as chairman of the Com-
mittee on Territories; but I can not in the Senate, when he tries
to deny the rule he laid down as chairman of the Committee on
Territories.

Mr. President, there is one other aunthority which I quote.
When Benjamin Harrison was on the same committee he con-
firmed this rule of the Senator from Connecticut, and said:

Territorial governments were always regarded as fomative and tem-
porary, to be superseded by State governments as soon as the neces-
sary conditions existed.

But, fellow-Senators, beyond all this stands the treaty of
Guadalupe-Hidalgo, the ninth article of which pledged the
faith of the United States, when this country was taken over by
solemn treaty, that these people should be admitted to the full
rights of citizenship and become a part of the Union. That
ninth article stands to-day violated, and has been shamefully
violated for fifty years. If the Republic of Mexico were equal
in strength and power to this Republie, I believe this article
would not have been so long and so flagrantly violated. It does
seem to me the solemn pledge should be kept to those people.
Fifty years ago they thought they were going to become Ameri-
can citizens and entitled, as they were promised, to all the
rights and privileges of American citizens. But, Mr. President,
this has been constantly and persistently denied.

1 see the Senator from Wisconsin in his seat. He complains
because they can not speak the English language. Are all the
people in the world who can not speak the English langunage to
be condemned and denied the rights of citizenship and to live
in vassalage perpetually? Mr. President, I am afraid there is
more in this than appears on the surface. The fact is there is
growing up in the States where the Republie is now controlled
a jealonsy of new States. This question ought to be tried on
its mevit and settled on its merit and not on the prejudice
against incoming States which might vote this way or that
way or the other way. Above all it should be settled on the
eternal prineiples of justice and not on how these States will
or may vole politically. We have had expressions from the
Republican party to this great convention. We have them right
along.

I know the SBenator from Wisconsin wants to ask me why the
party did not make some expression in the last convention; and
I will tell him, and I will tell the Senator from Illinois. It was
because the Republican party lost confidence in the Senate and
could not trust it any more to give it any directions on this sub-
ject. Here we stand before the world not only violatinz our
own pledges recently made as Republicans, pledges unanimously
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made, but standing here as violating the pledges of a sacred
treaty entered into when these people became citizens of the
United States or supposed they were to become citizens of the
United States.

Now, Mr. President, one word about the resources of New
Mexico and its limited agricultural area. New Mexico exceeds
in wool producing any State in the Union. It has rich deposits
of oil, coal, and iron. It has gold and silver mines. Its soil is
unsurpassed in richness—it never needs fertilizing, and when
irrigation becomes successful and general, as it will be, New
Mexico will be a great and rich State.

I stated without hesitation, in my opinion, in point of agricul-
ture it is destined to rival the greatest States of the Union. As
soon as the water can be impounded and saved, as it will be in the
near future, millions and millions of acres of the most feriile
lands in the world will be brought under cultivation. The arid
lands of the West are destined to become the great wheat fields
of this country. Senators who have not visited New Mexico,
and are unacquainted with its resources, can form no idea of its
great agricultural and other wealth.

The PRESIDENT pro tempore. The time of the Senator
from West Virginia has expired.

Mr. MORGAN. Mr. President, in acting upon the question of
statehood for New Mexico we ought to have some respect for
our own legislative history. I am informed by the Delegate
from New Mexico, who is a very accurate gentleman and who
has penetrated this subject to the bottom, that beginning with
1850 the respective Houses of Congress have at different ses-
sions of Congress voted for bills to admit New Mexico into the
Union seventeen times. I thought the gquestion was settled as
to the qualification of New Mexico in respect of population and
area and the character of her population and the language that
her people spoke, by many, many votes of the respective Houses
of Congress. Seventeen bills have passed at different sessions
since 1850 to admit New Mexico as a State in the Union, and
yet here to-day we are making question with regard to her right
to admission upon the ground of her Territorial area and her
population. That does look as if the Senate of the United States
were trifling with this subject.

The record thus solemnly made by the two Houses at differ-
ent sessions since 1850, when this matter has been the subject
of close, earnest debate, ought to have an impression upon this
body. We can not justify ourselves in going before the world
and refusing to admit New Mexico into this Union as a State
upon any greund that has been stated here to-day. The ground
has been thrashed over now for more than half a century. The
Congress of the United States has been endeavoring to comply
with its contract contained in the treaty of Guadalupe Hidalgo,
‘but one reason and another, most usually political reasons,
have prevented the two Houses from concurring at the same
session upon the same bill. Therefore New Mexico has been
kept out of the Union. I do not wonder that her people are
suspicious of the good faith of the people of the United States.

It will not do for us to say that a State can not be admitted
into the Union because her people do not speak the English lan-
guage. It has been stated here by the Senator from West Vir-
ginia [Mr. Erxins] that that matter has not heretofore been
considered a guestion of any importance at all in the admission
of States into the Union. Take Oklahoma. There are five eivi-
lized tribes, each of them speaking a different langunage, each
one having a written language, and in the Cherokee country they
have that wonderful alphabet of the great Indian Sequoia, whom
I happened to know when I was a child. Their laws have been
published both in the Sequoia alphabet and in English. They
have published their constitution, and I have often said, when
reading the constitution of the Cherokee Nation, for instance,
that I would be perfectly willing to adopt it as a constitution for
the State of Alabama. It is a most admirable document.

Some of the Five Tribes speak the English language; nof all;
perhaps not half; and those who speak it speak it imperfectly,
with a brogue; but we do not think of excluding them from state-
hood or Territorial government or from the benefits of any of
our laws because of their difference in language. The applica-
tion of this argunment to New Mexico to-day, afier more than
fifty years during which it has been considered here in Congress,
seems to me is not sincere.

Mr. DOLLIVER. Mr. President, I have listened for many
years to diseussions about the admission of these southwestern
Territories, and 1 wish to confess, before I go any further, that
{ have for most of that time had definite eonvictions only in
respect to the Territory of Oklahoma. I reckon that arose out
of the fact that I knew more about that eommunity than about
the other Territories embraced in this controversy. Most of
those people went there from the States of Iowa and Kansas,

and I knew them fo be good people and fit for any gift this
Government might bestow upon them.

I will confess also that I have more concern for them now
than I have for any of the other people interested in this dis-
cussion. They have built there one of the model American
Commonwealths. Such a thing never happened before in our
world; of a pepulation 500,000 strong, taking their churches,
their schoolhouses, and their printing presses with them, and
within a few months setting up all the machinery of govern-
ment and civilization, as our people did who settled the Terri-
tory of Oklahoma.

I have seen a good many times since the question of these
Territories came up when I wished that we might have that
sense of justice and that praetical good sense to separate that
community of nearly a million trained American citizens from
the other populations involved in this bill, and give them, on
their merits and of right, their title of admission into the Amer-
ican Union. But an observation running over a period now of
many years has convinced me that if the people of Oklahoma
ever come into the Union they must come hand in hand with
other communities, whether they are entirely satisfied with
them or not.

I would not for anything say a word of disparagement about

‘the Indian Territory. I am especially forbidden to do it by the

lack of definite knowledge and information that could only
come from actual association with and living among those peo-
ple; and therefore I have concluded, not without regret, not
without misgivings, to put aside whatever prejudices I may
have against the combination of the Territory of Oklahoma with
the remnants of the Indian tribes who have been domesticated
for more than half a eentury in the Indian Territory.

I have had a good deal more trouble to give up my prejudices
against the admission of the Territories farther south, and I
would not give them up if I felt certain that my prejudices
were founded upon fact. I know they have only a few people,
but T do not know what the future of these Territories may
bring forth. I do know that we have hardly ever had a states-
man in the United States who had sense enough to see what was
going to happen to the American frontier, and I recall reading
speeches made by a man no less farsighted than Daniel Web-
ster predicting that the whole Northwest Pacific region would
remain forever an uninhabited and worthless wilderness.

The State in which I my=elf live had the west half of it once
dismissed by a geologist as an uninhabitable desert, fit only for
sand snipes and prairie wolves. 8o I have come to receive with
a good deal of timidity predictions about the future of great
areas of the West.

I know one thing for an absolute certainty, that you can not
have a great population or a great civilization where it does
not,rain. I have seen enough of this country to know that mud
and civilization go together; at least they have in all previous
ages of the world. It may be that we have come to a time
when we will have to reverse that rule, and it may be that the
Secretary of Agriculture is more nearly correct—and I rely
upon him a good deal more than I do upon the Director of the
Geological Survey—when he said, as he did one day last sum-
mer in western Kansas, that * the good Lord above us never
made an acre of land in America that can not be used, if we
only have the wisdom to find out how to use it.”

I have an opinion—I hope it may be true—that most of us
will live to see the brain and genins of man, in combination with
the infinite resources of the Government of the United States,
redeem from the desert even such backward and unpromising
Territories as New Mexico and Arizona.

So I have managed with a good deal of difficulty to get rid of
my prejudices on that account. But I have not been able to get
rid of the idea that if we are going to admit those communities
we ought to say to them in kindness, “ Get together, if you can,
and come as one State into the Union. There are doubts and
anxieties and wuncertainties about your future, Pool your
issues, if you are able to do it. Dismiss your neighborhood dif-
ferences. Unite together, and we will admit you to the Union,
if on no other theory, on the theory of the unjust judge in the
Gospel, who was worn out.by a petitioner’s oft coming forward
with her claims.”

And so I have made up my mind that the committee, which
has given immense labor and research to this question, has hit
upon the only practicable solution with respect to the remaining
Territories that we are likely to have in this generation; and
dismissing all doubts and fears for the future, and with abso-
lute confidence in the American frontier, whatever language it
speaks or whatever may have been the conditions of its previ-
ous civilization, I think the best thing we can do is to end this
confroversy by supporting the bill brought in by the Committee
on Territories.
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Mr. FORAKER. Mr. President, I wish to call attention to
some figures in answer to what has been said in opposition to
this amendment. I think they will answer conclusively every
suggestion that has been made. Certainly they will if we are
to pay any attention in taking present action to the precedents
we have heretofore established.

There are in the Territory of New Mexico 300,000 people. I
think I would be justified in saying 350,000 people, but cer-
tainly it is conservative to say 300,000 people. This people have
produced wealth there to the amount of more than $350,000,000.
They have 3,000 miles of railroads constructed and in operation.
They have more than $10,000,000 invested as capital in banking
institutions of the Territory. They have 75 newspapers. They
have over 800 schools, in which their children are being edu-
cated. They own more than $2,000,000 of school property.
They have State universities, colleges, great normal institu-
tions, and, as I have already indicated, one of the best school
gystems that can be found in any community in all this country.

They are making rapid progress. Their progress for a time
was indeed slow. But the reason for that has already been
- pointed out. Not until within the last twenty-four months

have the titles to their lands been settled throngh the action of
the Court of Private Land Claims which the Government estab-
lished there some ten years ago. Now men are taking home-
steads, building np farms, and engaging in other industries.
Almost every voecation is well represented. They have not
only agriculture and mining, but they have cattle raising, and
nearly all of their territory is being employed in some useful
way.

Now, as to the character of their people. It has been said
that half of them speak only the Spanish langnage. That I
think is an overstatement. About half of them, perhaps a
little more than a majority, are Spanish-Americans, but the
great body of Spanish-Americans understand the English lan-
guage, and most of them who participate in public affairs speak
the English language as well as the Spanish langunage.

The Senator from Wisconsin declined to read the list of names
that had been sent him of members of the legislature in New
Mexico, on the ground that he can not read the Spanish lan-
guage. I have the same list here. Let me read it to the Sena-
tor and to the Senate, and see whether or not there is any diffi-
culty either in pronouncing the names, as the Senator indicated
there was, or in understanding that they have splendid capacity
fo legislate for their community and to legislate satisfactorily
for the State if we give them statehood.

Col. J. F. Chaves, an American, & man who was a colonel in
the ecivil war; Thomas Hughes, a scholar of fine attainments,
the publisher and editor of the Daily Citizen, of Albuguerque,
N. Mex.; George F. Albright, a scholar of high attainments, pub-
lisher and editor of the Daily Journal Democrat; W. H. An-
drews, a miner and railroad builder, formerly of Pennsylvania ;
C. A. Spiess, a lawyer of considerable attainments, present dis-
trict attorney for the fifth district of New Mexico; James 8.
Dunecan, railroad and irrigation contractor and builder; Albert
B. Fall, late associate justice of the supreme court of New
Mexico, a lawyer of high attainments; W. A. Hawkins, a lawyer
of execeptionally high standing; M. Martinez, ranchman and
stock raiser, a good scholar and linguist; has had large experi-
ence as a legislator; a native of New Mexico; V. Jaramiljo,
ranchman and stock raiser, a young man of education and of
high social attainments, a graduate of Notre Dame College, In-
diana, a native of New Mexico; Amador Chavez, a native of
New Mexico, ranchman and stock raiser, late Territorial super-
intendent of education, late mayor of the city of Banta Fe,
and so on. I have read enough to give yon a fair example of
the composition of the legislature of New Mexico.

These are the men who are chosen to those responsible posi-
tions by the electors of New Mexico at their elections. Is it
any wonder when we see the character of these men that it
should be true, as has been stated in this debate, that after fifty
years of legislation we can look back over the records and find
not one single statute enacted in that Territory which the Con-
gress of the United States, although having the power to do so,
has ever seen fit to abrogate or modify in any particular what-
ever?

Now, as to interpreters; for I must hurry along. The same
statement from which I have been reading shows that in only
gix counties in New Mexico has it been necessary for some
years past to use interpreters in courts. It is necessary to use
an interpreter in the courts in Cincinnati, where I live. It is
necessary to use an interpreter in the courts of Chicago, and
it is necessary to use an interpreter to a greater or less extent
in every othér great city in this country where men of foreign
birth come fo testify or to appear as litigants. In New Mexico

" it is perbaps true in a greater degree, but the use of interpreters

there is rapidly diminishing. For ten years last past they have
scarcely used an interpreter at all in their legislature.

Now, as to the number of people. New Mexico has more than

300,000. Never since the beginning of our Government have
300,000 American citizens appealed in vain to the Congress of
the United States for statehood save and except only in the case
of New Mexico. It is a small electorate comparatively, but the
National Legislature has never suffered because of the presence
in it of representatives of small electorates.
- Rhode  Island, Delaware, Vermont, and New Hampshire, all
small States in area and in population, have been referred to;
but I need not stop to remind this body that they have ever been
represented here and in the other House by men of high charac-
ter and fine ability, men of probity, men of patriotism, men who
have served their country well. And from the smallest of the
States in the West have come men as to whom, no matter how
much difference we might have in regard to public questions,
there has never been any room to question their character or
their ability or their worthiness to sit in this or any other
legislative body in the country.

So it is, T apprehend, that if we are to follow precedent, as
we should, we will admit New Mexico to separate statehood, as
this amendment proposes, and I expect to see as a result of it
a Commonwealth that will meet the just expectations of all who
have the best interest of their country at heart.

i&e PRESIDENT pro tempore. The Senator’s time has ex-
D

Mr. TELLER. Mr. President, I do not desire to prolong this
debate, but the remarks of the senior Senator from Wisconsin
[Mr. Spooxer] were such that in justice at least to a good
many citizens in my own State I feel called upon Lo make some
brief reply.

The Senator from Wisconsin does not know the people he has
been talking about. He has not had the opportunity of know-
ing them as I and as the Senator from West Virginia who a
few moments since addressed the Senate have had the oppor-
tunity. When I went to Colorado practically forty-four years
ago there was a large population in the southern part of the
State, or Territory, as it was then. It was an unorganized
Territory of people who could not speak English, and for some

years after we were in a Territorial organization we had an in-
terpreter in the legislature. Years and years ago we dispensed
with that interpreter.

Those people coming in contact with English-speaking people,
which they had not been doing much previous to that time, ae-
quired the English language; and while we have in every ses-
sion of the legislature of Colorado more or less Spanish-speaking
people, we do not need an interpreter.

Mr. President, the picture the Senator draws of these people
is not a correct one. It is not pleasant to hear in this body
those criticisms of our fellow-citizens, especially when we know
they are not correct. I have said on this floor many times
what I thought of the Spanish population of New Mexico, of
Colorado, and of Arizona. In general intelligence they will
compare with most of the rural districts of the United States,
They have not, perhaps, the aggressive character of the Anglo-
Saxon, possibly not the aggressive character of the New England
Anglo-Saxon who gets out in our western country, who is a
first-class citizen of the great territory you call “ the West.” But,
Mr. President, they are a law-abiding people, a law-observing
people, a law-respecting people. They are a church-going peo-
ple; and if they do not belong to the religious faith I do, yet I
want to say that for actual piety I believe they compare favora-
bly with any other Christian denomination in any section of
the country. They are truthful and honest. They have schools
and they are ambitious to educate their children.

Nearly every great college in the East has its representative
from either Arizona or New Mexico or both every year. From
the State from which I come every great college in the East
has had from half a dozen to thirty representatives, and New
Mexico in the same line sends her sons and daughters to the
East to be educated.

Mr. President, I am not going into any general discussion of
this question. I know something about these people. 1 know
something also about the character of the land. When anyone
tells me here that the more than 100,000 square miles of New
Mexico can never contain an agricultural population to exceed
500.000, or 750,000, I simply want to say he is ignorant of the
eapacity of that great Commonwealth that is to be. There is
not a twentieth part of what can be cultivated yet in cultiva-
tion. Senators ask, Why have they not had more population?
They have not had more population there because the people of
the United States will never go to a Territory to make their
homes unless in exceptional cases. We know how that was in
Colorado, It was only after we had a State government that
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the home seeker came to us. The miners, the speculators, and
the adventurers went there, but it was when we had an estab-
lished State government that the home seeker came,

New Mexico in ten years, from 1890 to 1900, more than
doubled her population, and so did Arizona. Show me any
other community that has done better than that. It has been
done, too, with all the complaint that is made against going to
a Territory. Yet thousands and tens of thousands of American
home seekers have gone to that section of the country. !

Mr. President, if every man in New Mexico were a Mexican,
and if every man in it needed an interpreter, as the Govern-
ment of the United States entered into a treaty with Mexico
that she would give to those people an opportunity to come into
the Union and become citizens of the United States, I would be
in favor of her admission, as I have been at various times since
1876 on the floor of the Senate.

I know Senators here say that you can not raise this product
and that product there. I remember very well when the civili-
zation of this country stopped 50 miles west of the Missouri
River. I can remember very well passing over the 650 miles
between the Missouri River and the city of Denver without a
solitary house after you had passed 50 miles out save that of the
stagehouse. We were told then that central Kansas could not
maintain a population; we were told then that western Kansas
could not maintain a population; and we were told, above all
things, that the State of Colorado could never maintain an
agricultural population,

Mr. President, there is a region 75 miles long by 50 miles wide
lying north of the city of Denver, and I venture to say there is
not a more prosperous agricultural community in the whole
United States. The land that we got for nothing, practically,
is selling there—not to speculators, but to men who want to
make homes on those lands—at from one hundred to two hun-
dred dollars an acre, and the man who buys them at that price

will make more money off his investment than he will if he

buys in the State of Illinois at the same price—and I myself
know something about Illinois, baving lived in the best part of
it for several years.

Now, Mr. President, when any Senator comes here and says
that land will not produce and that there can be only so many
people there he simply does not know what are the facts and
he does not know what will be done. I know you can not
prophesy very much about these things, and yet we who have
seen this barren land made into a garden, and not in small areas
but in great areas, know what can be done.

The PRESIDING OFFICER (Mr. GAaLuixger in the chair).
The Senator's time has expired.

Mr. STEWART. Mr. President, the expression of the junior
Senator from Iowa [Mr. Dorriver] that civilization and mud
zo together, and that there is a necessary connection between
them, may have been poetic, but it was not true. All of the
great civilizations of ancient times of which we have any record
were in desert countries. Egypt was once the granary of the
world. Millions of acres of land which were then cultivated
there are now abandoned to the desert. Efforts are being made
to reclaim it. At first for many centuries, as far as history
shows, agriculture was pursued only where irrigation was re-
quired. The vast empires of western Asia and Africa and por-
tions of Europe once contained the civilization of all the world
of which we have any record, and we are now examining them
for the relics they furnish of former civilizations. The popu-
lation was dense there. The cultivation of land by means of
rainfall is comparatively modern.

But there is another respect in which the poetical allusion of
‘my friend from Iowa is not true. Two-fifths of the entire area
of the United States, leaving out Alaska, is desert, if you mean
by desert land that will not produce without irrigation. The
great States of Colorado, Montana, Idaho, Wyoming, and par-
ticalarly Utah were once regarded as desert. I passed through
the country when, as my friend from Colorado has said, civiliza-
tion was limited to 50 miles west of the Missouri. It was said
that it could go no farther. It was the common remark that the
lands farther west were worthless. All this has proved false.

Look at the modern example furnished by India. There are
vast regions of India, most densely populated and producing
immense crops of all sorts, where there were deserts and where
thire are no running streams. Those people get the water from
wells. Millions and tens of millions live and prosper by getting
water from wells.

The capacity of man to overcome the desert and utilize arid
countries has not been exhausted. It will go on. This despised
country of New Mexico may not in the very distant future have
a population of a million, it may be two million. The soil is
there, the genial climate is there, and the water will be brought

there from various sources; it can be obtained from the streams
and stored.

Arizona is destined to be one of the leading States of this
Union. There is more land that can be watered there than in
almost any of the Western States. The Colorado River is ac-
cessible, and it is immense. The Gila River has its sources
where there is a vast forest of pine trees, probably the largest
pine forest in the United States. That table-land abounds in
springs, the snows in winter protect it, and it furnishes an im-
mense amount of water. The lands it waters are the most fer-
tile I ever saw. An acre of that land in its capacity of produc-
tion is worth 10 acres in almost any other section of the United
States. Its fruits are thirty days earlier than the fruits of Cal-
ifornia, and they are more abundant and better.

The amount of land that can be brought under cultivation
there is still unknown. As water is put upon the land and
vegetation is brought forth, the land is protected from the sun,
the ground is saturated, and you can go on year after year
with the same water and bring more land under cultivation. I
bhave no doubt that New Mexico will be a prosperous State In
time to come. I would be willing, if it was the desire of the
two Territories, if it was the desire of the people there, to unite
their fortunes, to vote for the bill as it stands; but I find that

.they are not in favor of it, that each Territory is opposed to it.

Mr. BEVERIDGE. They have a chance to vote.

Mr. STEWART. No practical chance,

Mr. BEVERIDGE. Yes.

Mr. STEWART. I understand the provision. But they de-
sire to become States. You can not tell how far that may go.
You can not tell what influence the misery of Territorial gov-
ernment may have upon them.

I have lived under a Territorial government, and I never want
to do it again. It has more disadvantages than you can imagine
to have all your officers sent from abroad. Men unacquainted
with your resources, unacquainted with the country, go there,
as it were, to despoil the people; I have had something to do
with Territorial officers> I know how unfit they are in a great
and rich mining country, as Nevada was. Although Nevada
wanted to come in, it never would have voted to come into the
Union, under any circumstances, if her Territorial government
had been satisfactory. But a Territorial government is not
satisfactory to a growing people and an ambitious people.

The people of these new States have great interests involved.
They want to elect their own officers, particularly their own
judges, and they ought to have the opportunity to do it at an
early time. You can make no mistake in admitting both these
Territorfes separately. They will both be great States; they
have the resources. 1 have passed over them, and every time I
was surprised at the new developments I found there, as every-
body who passed over them has been surprised.

What a change in the picture between the Missouri River and
the Pacific Ocean has occurred in the last forty years! Forty
years ago it was regarded as a wilderness—a desert, Men
came before the Committee on Railroads at one time when we
were examining the value of the various routes across the con-
tinent where railroads might be built. There were four or five
routes proposed. The committee of which I had charge was in-
structed to investigate the resources of the different routes, and
called men before it of high character, such men as General
Sherman, and they stated that the country would produce noth-
ing. Nobody had any conception of such States as have grown
up since—what are now the Dakotas, Montana, Idaho, eastern
Washington, and eastern Oregon. It was claimed then by many
intelligent men that there was nothing of value but a little
strip along the Pacific Ocean, and men had to come to the Mis-
souri River to find land fit for habitation. On the contrary, we
find that this arid belt that was so condemned is producing
some of the great States. Look at Colorado. Her vast mineral
resources do not compare with her agricultural resources that
are now being developed.

The PRESIDING OFFICER, The Senator's time has ex-

ired.
d Mr. CLARK of Montana. Mr. President, I will take up the
time of the Senate for only a few minuates, but I could not re-
main silent and listen to the statements made by some of the
Senators who are opposed to this amendment without adding
my protest thereto, as they seem to be based upon ignorance of
the facts or upon an assumption of conditlons that do not
exist.

The Senator from Iowa [Mr, Dorriver] has sald that “ eivil-
ization and mud go together,” and that there can be no pros-
perity without rain. Does not the Senator know tuat the rain-
fall of this country is generally about equally distributed over
all the country, and that in the winter time in the Northwestern
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States the snows fall heavily and accumulate in the mountains,
where they gradually melt in the summer time, thereby feeding
the streams and making irrigation an easy problem?

In the southern couniry, embracing New Mexico and Arizona,
they have a rainfall equally as greal, but they usually have
dry summers. They have scarcely any snow in the winter time
to lie upon the mountains and thereby conserve the water over
the dry season; so there is, as the Senator stated, an arid
region in that southern country, and he entertains the hope that
in the future the genius of man may in time work out this
problem and solve it advantageously for the unfortunate people
of that section of the country.

I wish to say to the Senator from Iowa that this question has
already been thoroughly solved. The act which was passed in
this Congress in 1902 providing for the reclamation of the arid
lands of the West (as they are all, or a great portion of them at
least, arid and semiarid) has put into motion the machinery
whereby all of the arid lands of the West may be brought into
requisition and made to flourish with fields of grain, gardens,
and meadows. By the provisions of that act great areas in the
United States have been set apart as forest reserves, thereby
enabling the shelter of the timber on the mountains to protect
the snow from melting away in the early summer. By the pro-
visions of that act those waters are to be stored in sufficient
quantities to be diverted on the adjacent lands.

So there are three principles involved in reclamation—the
preservation of the forests, the storage of water, and the di-
version of the same to the arable land. This great scheme is
being worked out all over the western country. By the pro-
visions of the act the fund which has been created from the
proceeds of sales of public lands now amounts to nearly $25,-
000,000. In the Territory of Arizona about $4,000,000 of the
fund is now béing expended by the Government in the Salt
River Valley near Phoenix. That will, when consummated,
bring into’ cultivation about 150,000 acres of land. Likewise
in New Mexico similar projects have been inaugurated. It re-
quired immense capital to carry out such enterprises and pro-
vide for the storage of water during torrential periods, and it
is beyond the reach of the farmer of moderate means to do so.
Happily the Government has come to his relief, and hundreds
of thousands of acres of arable and fertile soil that lie in the
beautiful valleys of New Mexico will, within a decade, be
brought into cultivation and prepared for the maintenance of
an additional large population.

The Senator from Wisconsin [Mr. SpooNEr] depicted a doleful
story of the conditions which exist in New Mexico. If we should
depend upon what he stated to be true as to the people of the
Territory, I would admit that they are not entitled to statehood.
The Senator, however, seems to have but little knowledge of con-
ditions in that Territory. There are more churches and fewer
prisons than are usually found in a frontier Territory. The
native Mexican people are industrious, law-abiding, and religious;
they constitute about five-eighths of the population; their chil-
dren go to schools, learn the English language, and are fast
becoming Americanized. The other three-eighths are good enter-
prising Americans, who had the energy and ambition to push
out upon the frontier and build up homes for themselves; and
these alone constitute a sufficient population (about 175,000) to
warrant their enjoying the privileges of statehood.

Mr. President, an attempt has been made to belittle the
resources of that Territory. New Mexico contains very ex-
tensive areas of land which are underlaid with valuable de-
posits of coal. What made the wealth and prosperity of the
grand old State of Pennsylvania but its magnificent mines of
iron and coal? When the coal mines of New Mexico are devel-
oped and more railroads are built this industry alone will give
employment to several hundred thousand people. To-day New
Mexico is supplying the fuel for the railroads, mines, and
smelters of Arizona, also for parts of Texas and old Mexico,
and it is shipping large quantities of coal to California for
domestic purposes. Moreover, it has extensive mines of lead,
silver, and gold; and sheep and cattle raising are great and
prosperous industries. The Territory is rich in all the ele-
ments of wealth, and it requires no stretch of the imagination
as to the future possibilites to demonstrate that it is to-day
worthy to be admitted into the sisterhood of States.

Mr. BURROWS. Mr. President, I feel constrained to say
just a word in relation to this proposition on a different line
from the discussion which has taken place up to this time.

I can not vote for the admission of New Mexico, and my rea-
son for voting against it is that I think it would be a danger-
ous thing to do. It has been my misfortune to be charged by
this Senate with an investigation which has been quite far-
reaching, and what I may say to-day in the moment I want it
understood that it in no manner reflects, or is intended to re-

flect, or to give any opinion upon the question to which I refer.
But I can not vote for the admission of New Mexico because it
would take that Territory out from under the jurisdiction of
the United States and lift the hand of the United States off
from that Territory, that is now being used to arrest the course
of crime and for the purpose of bringing those who are violating
the laws of the United States to justice.

The bill itself recognizes the existence of that erime, wherein
it is provided that polygamous or plural marriages are forever
prohibited. In view of the contention of the Senator from
Texas [Mr. Baney] and others that such a provision is brutum
fulmen, which is undoubtedly true, and that the moment the
Territory is admitted as a State it becomes a sovereign, and
is at once at liberty to amend its constitution so as to nullify
those provisions, we are brought face to face with a condition
of things that ought to alarm this Senate and ought to alarm
the country. .

Mr. BAILEY. Will the Senator from Michigan permit me to
ask him a question? .

Mr. BURROWS. Certainly.

Mr. BAILEY. Would the argument the Senator from Michi-
gan is advancing apply with as much force against the admis-
gion of the two Territories as one State as it would against the
admission of the two Territories as separate States?

Mr. BURROWS. Precisely.

Mr. BAILEY. And the Senator, then, intends to vote against
the admission of the two Territories as one State?

Mr. BURROWS. Iintend to vote against the admission of New
Mexico; I shall vote against the admission of Arizona as a sepa-
rate State; and I shall vote against the admission of the two
united as one State for the reasons I am about to assign. The
condition of things in Arizona is much worse than it is in New
Mexico, and the conditions in both of those Territories constrain
me from voting to admit either of them or both of them.

To-day polygamy exists in New Mexico. It has been declared
that it is the breeding ground of polygamy; and I happen to be
in possession of information, which I can not make public for
reasons which the Senate will readily understand, that the con-
dition of things in New Mexico in this regard is startling. Of
course, I am not going to discuss the question of polygamy—a
crime so monstrous—but we are confronted now with the propo-
sition to admit a Territory into the Union as a State with the
crime, as confessedly declared in this bill, existing in the Terri-
tory—to admit it into the Union, when the power of the Na-
tional Government over it will cease, and the State thus ad-
mitted ean manage its own affairs as an independent sovereign.
I only want to call attention to it and to say to the Senate that,
in my judgment, it will be a fatal mistake to take this step, and
the country will rue it in the not distant future.

In my effort to steer clear from other questions, I care to say
but little about it now, but I hold in my hand evidence of the
existence of this crime which, for reasons of a public nature, I
can not now disclose. If this Territory is not admitted, these
violators of public law will be brought to justice, and I vote
against its admission because, in my judgment, neither New
Mexico nor Arizona should be admitted as a State, separately or
together, until they have washed their hands of this abomina-
tion and until they are ready to obey the laws of the United
States.

Mr. President, this is all T care to say about this subject—
simply assigning the reasons why I ean not vote for the bill.

Mr. DUBOIS. Mr. President, I have some amendments pend-
ing which I intend to offer to the joint statehood bill on the
subject just discussed by the Senator from Michigan [Mr.
Burrows]. ; 1

In view of the disclosures which have been made before a
committee of this body, I myself am satisfied that the Congress
of the United States will enact such legislation as will stop the
practices which have been disclosed to the country by the tes-
timony of the Mormon hierarchy.

I shall vote for the admission of New Mexico as a separate
State, having full confidence that Congress will not only regu-
late affairs there, but that it will regulate affairs in Utah,
Idaho, and Wyoming so far as relates to this question and so
far as it can constitutionally do so. I shall vote against the
admission of New Mexico and Arizona as one State, because
there is, in my judgment, more danger in regard to polygamy
and polygamous cohabitation in a larger State than in a State
composed of New Mexico alone. That is so because there is
now a larger nucleus of these people in Arizona, and it is a
country to which they will be attracted. They will have the
balance of power in a State made up of Arizona and New Mex-
ico, and with the balance of power wielded by one man, swwho is
the head of this organization and who can vote its members as
he sees fit, it only requires the balance of power to govern prac-
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tically the State on the lines in which we are so much inter-
ested.

I think the least danger is to admit New Mexico as a separate
State and to stop there until after Congress has done legislat-
ing with this question which now confronts the Senate and
which must be met in the near future.

As I have said, I have some amendments pending which I
shall offer at the proper time. I trust the Senate will adopt
them, or, if not, point out in the debate wherein they are faulty.
At any rate, these amendments will direct the attention of the
Senate along these lines,

As T said a while ago, this investigation has been of such a
nature and the country is now aroused to such an extent that
Congress must act, and act in such a way as to curb this institu-
tion and to stop polygamy and its kindred and attendant evils;
but, believing that the safest and best course is to admit New
Mexico alone, I shall vote for her admission. If that proposi-
tion fails, I shall vote against joining the two Territories.

The PRESIDENT pro tempore. The question is on the
amendment.

Mr. CARMACK. What is the pending amendment?

The PRESIDENT pro tempore. The amendment offered by
the Senator from California [Mr. Baro] providing for separate
statehood for New Mexico. ]

Mr. CARMACK. I desire to offer an amendment to the
amendment. On page 4, line 6, after the word * provide,” I
move to strike out everything down to and including the word
* State,” in line 7, and to insert in lieu thereof *in said con-
stitution.”
tng_ PRESIDENT pro tempore. The amendment will be
stat

The SecrerArY. On page 4, section 21, line 6, of the amend-
ment, after the word * provide,” it is proposed to strike out
“ by ordinance irrevocable without the consent of the United
States and the people of said State,” and to insert “in said
constitution.”

Mr. PLATT of Connecticut. How will the clause then read?

The PRESIDENT pro tempore. The Secretary will read it
as it is proposed to be amended.

The Secretary read as follows:

And said convention shall provide In sald constitution, first, that
perfect toleration of religious sentiment, ete.

Mr. BEVERIDGE. Instead of “ordinance irrevocable” it
substitutes the word * constitution.”

The PRESIDENT pro tempore. The question is on the
amendment of the Senator from Tennessee [Mr. CARMACK] to
the amendment of the Senator from California [Mr. Barp].

Mr. McCOMAS. Mr. President, the Senator from Michigan
[Mr. Burrows] has discussed the provision on page 25 of this
bill prohibiting polygamous marriages. The language, if it is
intended to be effective, is too mild to serve such purpose.

It seems to me, Mr. President, that it will be very difficult to
put into the ordinance required by the act any provision which
might not, by and by, at the will of the people of a sovereign
State, be nullified or repealed. But I hope that before this bill
shall have finally passed, if it shall pass, a stronger and better
provision may be inserted in that place.

The nearness of Arizona and New Mexico to Utah bring to
the minds of the Senate and the American people the very
serious consideration whether Mormon problems in Utah, now
confronting the whole country, may not overlap the boundaries
of that State and present themselves in new form in these old
Territories to be made a new State. If I believed that in the
future, by growth of population and public sentiment, many
things which have recently been brought to the attention of the
committee, already referred to by its chairman, the Senator
from Michigan [Mr. Burrows], and the Senator from Idaho
[Mr. Dugrois], I would have very serious hesitation about vot-
ing for admitting one or both of these Territories; but if the
danger must be met, and if the problem is to be minimized, it
will be minimized better by adding the American population of
Arizona to the population now in New Mexico.

The population of the combined State will present enough of
American sentiment to make it most likely that effective pro-
hibition of polygamous or plural marriages will be made by the
State. Mr. President, I am not now indicating any opinion on
my part as to the result of the investigation to which the Sena-
tora from Michigan and Idaho have referred or any opinions
I have or that the committee may have, and I am not now indi-

- cating my own; but apart from the opinions of Senators in re-
spect to the situations investigated in Utah, it is wise to put in
the bill far more effective provisions in regard to this matter
than there are here now.

Senaters will say they will not be effective, and I am very
much inclined to think that a sovereign State can not certainly

be deprived of the exercise of the police power for years to
come, as we have tried here to-day to proyvide. I voted for the
amendment of the Senator from New Hampshire, though dis-
trusting the legal proposition, believing that for twenty-one
years the people of the new State of Oklahoma, when combined
with Indian Territory, will probably be willing to support the
provision in respect of temperance in the Indian Territory until
such time as the Indian race has faded away from the new
State as quietly but as surely as the last of the evening clouds
are now fading in the evening sky.

The Indian is a transient there and the provision will be
effective perhaps as long as he remains. Not so, Mr. President,
in respect of the control or the spread of a sect, which controls
politics too often, which might, unchallenged and unhampered,
work injury to a new commonwealth and bring a condition
which the General Government can mnot probably reach in
another new State any more than it can in Utah.

The combination of Oklahoma and Indian Territory is a com-
bination which does not make me hesitate, as it makes some
Senators. I was, as a Member of the House of Representatives,
one of the parties guilty by my vote of making that hideous
succession of angularities in the line which divides Oklahoma
and Indian Territory. Mr. President, I have never looked since
upon a map of my country and had my eyes light upon that
jagged, forked line between In¥ian Territory and Oklahoma
but that I felt not only were the Territories out of joint, but the
map of my country was broken like pieces of glass, and it ought
to be mended.

This bill gives the opportunity to reunite the territory I
helped separate.

I recall the splendid population in that country, part of
which I have seen, destined to be one of the greatest States
of the Union, and when justice has been done to the fading
aboriginal race the new American people will make Oklahoma
one of the foremost agricultural States of the Union, and I,
who helped to perpetuate the monstrosity by which the bad and
unpleasing territorial line of separation was made, am glad
ot the opportunity now, after long years, by my vote to help
wipe it out and help to make one State of that country homo-
geneous in people, barring the Indians, symmetrical in form, and
unlimited in the prospect of a great future.

It seems to me “rom this discussion that a mistake was made
in dividing Arizona and New Mexico fifty years ago. This
error has not kept the people out of statehood longer than
Alaska and Porto Rico may wait. The praises of a Spanish
population will encourage Porto Rico, not only——

The PRESIDENT pro tempore. The time of the Senator
from Maryland has expired.

Mr. CARMACK. Mr. President, I have been asked to make a
little statement in regard to this amendment.

It proposes simply to strike out the words “ and said conven-
tion shall provide by ordinance irrevocable, without the consent
of the United States and the people of said State,” and substi-
tutes simply the words “ in said constitution;” providing that
it shall do it by a constitutional provision.

It seems to me, Mr. President, that such language as is used
here has no business in the act. We are not legislating for the
Medes and Persians, but providing for a State of the American
Union, and I do not believe we can provide for an irrepealable
law—that we can compel a State to enact a law which it will
not have the power to repeal without the consent of the United
States. This puts us in the attitude of making a treaty be-
tween the United States and one of the States of the Union, by
which that State agrees forever to maintain upon its statute
book a certain law unless it shall come to an agreement with
the Government of the United States for the repeal of that law.

I do not believe you can place any limitation upon the power
of a State, after it once comes Into the Union, to modify its own
laws, or any limitation, whatever its effect, except such limita-
tions as are imposed by the Constitution of the United States
and by its own constitution.

Mr. LODGE. May I ask the Senator from Tennessee a ques-
tion? :

Mr. CARMACK. Certainly.

Mr. LODGE. I understand that this amendment removes
entirely the necessity of getting the consent of the United States.

Mr. CARMACK. Yes, sir; and merely provides that such pro-
vision shall be in the constitution.

Mr. LODGE. And the people of the State may chauge it
themselves at any time?

Mr. CARMACK. Of course.

Mr. LODGE. Certainly. I only wanted to make sure 4hat I
understood the intention of the Senator. :

Mr. CARMACK. I think they could do it anyhow by chang-
ing their constitution. I think the language here would be ab-
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solutely null. I do not believe we could compel a State to pass
an irrevocable law—a law which it would not have the power
to change without the consent of Congress.

Mr. LODGE. The Senator's amendment strikes out the words
“yithout the consent of the United States.”

Mr. CARMACK. Yes. It strikes out all after the word “ pro-
vide” down to and including the word * State” in line 7, and
simply substitutes “ in said constitution,” so as to read: “ That
said convention shall provide in said constitution, first,” and
80 on.

Mr. BAILEY. Mr. President, I hope the amendment of the
Senator from Tennessee will be adopted, and I do agree with
his statement that Congress has no right to impose that kind
of a limitation upon the power of a State. But the trouble is
we are seeking to require the State to impose that kind of a
limitation on itself. I believe it ought not to be in the bill at
all, but if any such exaction is to be in it, it ought to be in as
the Senator from Tennessee desires.

Mr. LODGE. Mr. Precident, of course if we change the

| words as proposed by the Senator from Tennessee, we leave it
to the State to alter these conditions at any time. It is mere
form to put in these conditions. As I understand it, we can
impose on these States any conditions we choose. " The con-
ditions as I read them in the bill seem to be all proper, and
this is practically giving them up. 8o It seems to me a very
serious amendment, more serious than I at first understood.
The very amendment that the Senate.put in to-day by a large
majority, in regard to the sale of liquor in the Territories,
would pass away at once.

Mr. CARMACK. The same amendment has been adopted in
reference {o that subject.

Mr. LODGE. This is covered by that original clause, as I
understand, as are all these conditions. The sale of liguor is
prohibited for a limited period. But they would not be obliged
to keep it, even for that period, if this is changed. So it seems
to me this is a very vital change in the bill

Mr. CARMACK. This, as it stands, requires that such a pro-
vision shall be put into the constitution.

The PRESIDENT pro tempore. One speech by each Senator
on a given amendment is all that the rule allows.

Mr. LODGE. I had not quite finished.

Mr. CARMACK. I thought the Senator from Massachusetts
had the floor.

Mr. LODGE. I had not exhausted my time. I have only a

few words more to say.

The PRESIDENT pro tempore. The Chair understood that
the Senator from Tennessee undertook to take the floor in his
own right.

Mr. LODGE. As it is proposed to amend the amendment, it
will simply require the State to put such a limitation in the con-
stitution, but State constitutions are easily changed and
amended, and it seems to me for all practical purposes it is
abandoning the very conditions we are desirous of imposing.

Mr. PLATT of Connecticut. Mr. President, I should prefer
that the Senate should not make this amendment. I wish the
Clerk would read the amendment as it now stands, and as it will
stand if amended.

The SECRETARY.
as follows:

The constitution shall be republican in form, and make no distine-
tlon in eivil or political rights on account of race or color, except as
to Indlans not taxed, and not be repugnant to the Constitution of the
United States and the principles of the Declaration of Independence.
And said convention shall provide, by ordinance irrevocable without
the consent of the United States and the people of sald State—

First. That perfect toleration of religious sentiment, etc.

It is proposed to strike out the words—
By ordinance irrevocable without the consent of the United States and

the people of said Htate—
and insert * in said constitution;" so that if amended the last
paragraph would read:

And sald convention shall provide in sald constitutlon, first, ete.

Mr. PLATT of Connecticut. Mr. President, I may be mis-
taken about it, and if so what I am going to say does not apply.
But I understand that it covers the question of providing
against polygamous marriages, and that being so, I have a sin-
gle word to say.

I do not think we ought to stand here splitting hairs and run-
ning fine distinetions about our rights and powers when we are
admitting new States in that section of the country where it is
possible that polygamous marriages may be veiled.

I have no question about the power, when admitting a State,
to impose upon it any conditions which we think ought to be
imposed upon the new State. I have no trouble about making
those conditions perpetual with reference to any matter,

Beginning in line 1, on page 4, the clause is

Mr. CARMACEK. Will the Senator from Connecticut yield for
a question?

Mr. PLATT of Connecticut. Certainly.

Mr. CARMACEK. Suppose a State should revoke such an or-
dinance. What would be done? ;

Mr. PLATT of Connecticut. I want to make it so that a
State can not revoke the ordinance.

Mr. CARMACK. Suppose it revokes it, what would be the ac-
tion of the United States Government?

Mr. PLATT of Connecticut. That is a very serious question.
I have not thought there was any remedy in such a case. I do
not think we can exclude a State from the Union after we have
once admitted it. I do not think we could, after having once
admitted it, deny it representation for a breach of the condi-
tions on which it was admitted. But nevertheless I think we '
have a right to impose the conditions, and I think we ought,
especially in this matter, to impose them.

The practice of polygamy is so inimical to our institutions, to
our future as a Government, that I think we have a perfect
right to say when we admit a State that it must forever pro-
vide against such practices; and it does not answer the question
to say that if we do make such provision and only admit a
State upon such conditions the State may after all violate its
solemn promise, and that we have no remedy. We had better
put it in such shape that there can be no mistake about what
Congress meant when it admitted the State.

If this amendment is adopted it seems to me it will be almost
equivalent to saying to the new State, * You may not keep this
compact,” because we have here the words “ an ordinance irre-
vocable,” and this amendment proposes to strike out these
words and simply say that the State must so provide in its
constitution; and the new State, if it wanted to violate the
agreement or the conditions upon which it came in, would point
to the action here in Congress and say, “At one time there was
a provision in the bill that by an ordinance irrevocable the
State should do or should not do this thing, but Congress did
not propose to bind the State forever and, therefore, it struck
it out and simply said it must put it in its constitution, know-
ing full well and admitting in the debate the State could change
its new constitution.” I like the old language very much bet-
ter than the new.

Mr, McCUMBER. Mr. President, in either instance it seems
to me we leave the whole matier to the honor and integrity of
the State. For my part, I can see no real objections to insert-
ing in this bill that it shall be made a part of the constitution
of the new State. That has been done in every bill which has
admitted new States into the Union, so far as I know, and I
would ask the Senator who has last spoken if in a single in-
stance any State which has ever been admitted and which was
admitted under a requirement that its constitution should con-
tain certain provisions has broken faith with the Government
and changed the constitution or that portion of the constitution
required by the enabling act?

I think not, and I believe, and sincerely believe, that if the
new State is admitted under an implied contract with the Gov-
ernment that it will provide in its constitution the things which
have been enumerated, the State will never break faith with
that compact; and if I thought it would, it seems to me I would
regard it as my moral duty to conclude that the Territory was
unfit to be made a State. It seems to me we can safely leave it
with the State the same as we have done in all other instances.

The PRESIDENT pro tempore. The question is on agreeing
to the amendment offered by the Senator from Tennessee [Mr.
Carmack] to the amendment.

The amendment was rejected.

The PRESIDENT pro tempore. The question is on agreeing
to the amendment offered by the Senator from California [Mr.
Barp].

Mr. GORMAN. On that I ask for the yeas and nays.

Ehe yeas and nays were ordered ; and the Secretary called the
roll.

Mr. WETMORE. My colleague [Mr. Arpricm], if present,
would vote “ nay * on this question. .

The result was announced—yeas 42, nays 40, as follows:

YEAS—42,
Alger Culberson Kearns Overman
Bacon Danlel Latimer Patterson
Balley Dubols MecCreary Penrose
Bard Elkins MecCumber Perkins
Bate Foraker McEnery Simmons
Berr: Foster, La. MecLaurin Stewart
Blackburn Gallinger Mallory Stone
Carmack Gibson Martin Tallaferro
Clark, Mont. Gorman Money Teller
’la Hansbrough Morgan
Cockrell Heyburn Newlands
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NAYS—40.
Allee Cullom Fulton Nelson
Allison Depew Gamble Platt, Conn.
Ankeny Dick Hale Platt, N. Y.
Ball Dietrich Hopkins Proctor
Beverldge Dillingham Kean uarles
Burnham Dolliver Klittredge cott
R - OO - e
‘airl
Clarg, Wyo. Foster, Wash, MeComas arren
Clarke, Ark. Frye Millard Wetmore
NOT VOTING—S.
Aldrich Crane Knox Pettus
Burton Hawley Mitechell Tillman

So Mr. Barp's amendment was agreed to.

Mr. McCUMBER. I offer an amendment to the bill by strik-
ing out all of the bill from line 3, page 1, to line 11 on page 22,
inclusive, and inserting in lieu thereof what I send to the Chair.

The PRESIDENT pro tempore. Does the Senator desire the
proposed amendment to be read, which simply strikes out a
large number of sections of the bill which each Senator has
before him?

Mr. CULLOM. What is the substitute?

Mr. ALLISON. It strikes out and substitutes.

The PRESIDENT pro tempore. It substitutes what the
Senator sends to the desk.

Mr. CULLOM. Let us have that read.

Mr. ALLISON. It is a proposition, I understand, admitting
the present Territory of Oklahoma.

Mr. McCUMBER. And excluding the Indian Territory.

Mr. ALLISON. And excluding the Indian Territory.

The PRESIDENT pro tempore. As a matter of course, the
substitute will be read.

Mr. TELLER. Let it be read.

The SEcrerarY. Sirike out all after the enacting clause to
the amendment just adopted, inserted on page 22, after line 11,
and in lieu thereof insert:

That the inhabitants of all that part of the ares of the United States

now constituting the Territory of Oklahoma, as resent described,
may adopt a constitut! and gi

become the Stnte of Oklahoma, as here-
inafter provided.

Sec. That all male persons over the age of 21 years, who are citi-
l-s of the United States, or who are members of any Indian nation
r tribe in sald Territory of Oklaho and who have resided within
the limits of sald pro State for at least six months next e tg

the election, are h mthorlned to vote for and choose de
form a constitutional convention for said f sed State; a.nd all dpe
sons qualified to vote for sald delegates 1 be eligible to ‘serve as dele-

gates; and the delegates to form such convention shall be -five in
number. who shall elected by the le of the Territory of Okla-
homa ; and the governor, the chief and the secretary sald Ter-
ritory shall apportion the Territory of Oklahoma into fifty-five districts,

as nearly in popuiation as ms.y be, which apportionment shall in-
clude the e(‘)‘uge Indi an Rmmtion and one delp ate shall be elected
from each of said distrl and shall by proclamation order an election
g oo gl o g R (proposed State at a time ted
by them within six months after the ?proval of t.l.lls act, which proc-
lamation shall be issned at least sixty rior to the time of holding
sald election of deleﬁtes, and the electlon tor delegates in the Territory
of Oklahoma shall conducted, the returns made, the result ascer-
tained, and the certificates of all persons elected to such convention
issued in the same manner as s preserlbed by the laws of said Terri-
tory regulating elections for Delegates to Congress.

l:'i.zh.a.t the capital of said Stnte n.hnll temporarily be at the city of
Guthrie, in the present Territory of Oklahoma, and until changed by
the constitution or legislative enactment of sald State of Oklahoma.

Sec. 8. That the delegates to the convention thus elected shall meet
at the seat of government of Oklahoma Territory on the fifth Tues-
day after their election, excluding the day of election In case such day
shall be Tuesday, and, organization, shall declare, on behalf of the
people of said roposed Btate, that they adopt the Constitution of
the United Smtes whereupon the sald convention shall, and is hereby
authorized to, form & constitution and State fuvemment for sald pro-

State. The constitotion shall be republican in form, and make
no distinction in elvil or political rights on acecount of race or color,
and shall not be re u nant to the Constitution of the United States
rinciples o e Declaration of Independence. And sald con-
vention shall provide g ordinance irrevocable without the consent of
the Unlted States and the people of said State—

First. That perfect toleration of religious sentiment shall be secured,
and that no inhabitant of sald State shall ever be molested in person

roperty on account of his or her mode of rellgious worship, and
¥P°l ygamous or Pluml marriages and the sale, bu.rber, or giving of
intoxicating liquors to Indians are forever prohibited
Second. That the people inhablting said roposed State do agree
and declare that they forever disel lggt and title in or to any
anapproprinted puhllc lands lying wlthln the boundaries thereof, and
to u?Plands lying within said limits owned or held by any Indlan, trlbe
or nation; and that until the title to any such public land shall have
been extingujshed :‘av the United States the same shall be and remain
subject to the jurisdiction, disposal, and control of the United States;
that land belonging to citizens of the United States residing without the
limits of said State shall never be taxed at a higher rate than the land
belonging to residents thereof; that no taxes all be imposed by the
State on lands or tproperty beltmgtng to or whlch may hereafter be pur-
chased by the United States or reserved for

Third. That the debts and liabilities of sald Te.rritory of Oklahoma
shall be assumed and paid by said State.

Fourth. That provisions shall be made for the establishment and
maintenance of a sgstem of pnbllc schools, which shall be open to all
the children of sald State an from sectarian control; and said
schools shall always be co ducted in English : Provided, That this act
;hnll not reclude the teachinx of other languages in said public schools.

'hat sald State shall never enact any law restricting or

abri rlﬁl:t of suffrage on account of race, color, or previous
condi ot

SecC. 4. That in case a constitution and State mmment ghall be
formed in compliance with the provisions of Lh the convention
forming the same shall prmrlde ordlnxnce !ar lu‘hmitﬂuﬁ said con-
stttntlon to the people of sald fieation or
re; on at an el«:t to be held a atimeﬂxmliuuid ordinance, at
which election the lmliﬁed voters for said purposed State shall vote
constitution, and for or agalnst
The returns of said election shall
the Tarritory of Oklahoma, who, with the
chief 3ustice then.of shnil canvass the same; and if a m orl of the
legal votes cast on that question shall be for the constitu e gov-
ernor of Oklahoma Territory shall certify the result to the President
of the United statement of the votes cast
thereon, and upon separate articles or propositions and a lt]::lr of sald
constitution, articles, propositions, and ordinances. And the con-
stitution and government of said &mposed State are r:?ubllm in form,
and if the provislons in this act have been complied with In the forma-
tion the . be the duty of the President of the United States,
withln twenty days from the receipt of the certificate of the result of

id election and the statement of votes cast thereon and a copy of

said constitution, articles, propositions, and ordinances from said com-
mi.mlon, to issue his proclamation ann mim result of sald elec-
tion; and thereupon the proposed State of Oklahoma shall be deemed
admitted by Con into the Unlon, under and by virtoe of this act,
l foo! with the ori States, from and after the 4th

{ of rch, 100 The ori of said constitution, articles, pm&-
gitions, and ordjn.nnces and election returns, and a copy of
statement of the votes cast at said election, shall he forwarded an
turned over by the wcretarro!that[‘erﬂou of Oklahoma to the Etatn
nuthorltles of said 8

Sec. 5. That esnmotSTliooo orsomuehthereotumubanms-
sary, is hereby a %latad out of any money In

onan

therwise the expenses oftheid electi nd
o appro| sa/ on a
conventlun. an the members . thereof, under the

rules and reznlnt!ans and at the same rates as are now Emidﬁd
0{ law for the payment of the Territorial legislature of the

Sec. 6. That until the next general cemsus, or until otherwise
vlded by law, the said State of Oklahoma shall be entitled to

%‘;ﬁentatlm the House of Representatives of the United Statea,
to from sald State at large, until said State shall have been
divided lnto 1 lative dtst:ricts the lﬁn ture thereof.

And the -ninth Co together

Representatives
vldea for In said constitution,

rnar and other officers
nhnll be elected on the same day of election for th& ratification or
rejection of the comstitution; and until sald officers are elected and
ualified under the provialonu of such constitution and the said State
s admitted into the Union, the Territorial officers of Oklahoma Terri-
tinue to discharge

shall com the duties of their respective offices in

sa.i Terrltorg

SEC. That n the ndmisslon of the State into the Unlon see-
tions numbered 16 and 36, every township In Oklahoma Territory,
and all indemnity lands haremtore selected ln lien thereof, aré hereby

anted to the State for the use and benefit of the common schools :

rovided, That sections 16 and 86 embraced
for national purposes shall not at any time be luh:lect to th g:n
the Indemn!ty provisions of this act, nor shall any lands embraced in
Indian, military, or other reservations of character, nor shall land
owned by Ind an tribes or individual m {ern of any trlbe be sub-
jected to the grants or to the indemnity provisions of thls act until the
reservation shall have been extinguished and such lands be restored t

and become a part of the publle domain: Pry , That there ls auf-
ficient untuken Pnbue Iand with.in said State to cover this nt: And
provided, Tha e State of

case any of the lands herein ted to
Oklahoma have heretoto nfirmed to the '].hrrltory of Okla-
homa for the ses specified in this act, the amount so confirmed
shall be deduc ed rom the guantity specified in this aet.

BEcC. 8 That section 13 in the Cherokee Outlet, the Tonkawa Indian
Reservati and the Pawnee Indian Reservation, reserved by the Presi-
dent of the 'Unlted States by proclamation issued August 19, 1893, open-
ing to settlement the said lands, and by any act or acts of Cong:-m
since sald date, and section 13 in all other lands which may be o
to settlement in the Territory of Oklahoma. and all lands &etota

settled in lien thereof, Is hereby reserved and granted tn sald Btate for
the use and efit of the University of Oklahoma, the University Pre-

ator School the normal schools, and the Agricultural and nechan-
cal College, and the Colored lcnltural Normal Universi
State, the same to be disposed o e of sa.,ld
{s : Provided, That thasnldlandssoremvedo
he sa.le thereof shall be safely kept or invested and held by sald Btate.
and the income thereof, interest, rem or ot.herwlmi.l only shall be
used exclusively for the benefit of sald tutions. Buch
educational institutions shall remain nnder the exclusive control of
sald State, and no part of the proceeds arising from the sale or di
of an? lands herein franted for edumtiona.! pnrpoaes or the income or
rentals thereof, sh sed for the support of any religious or sec-
tarlan school, college. or university.

That section 33, and all lands heretofore selected in lleu thereof, here-
tofore reserved under said lproc]ama fon, and acts for charitable and
penal institutions and public buildings, shall be apportioned and dis-
posed of as the legislature of said State may prescr&e.

Sec. 9. Tha d sections 16 and 86, and lands taken in lieu thereof,
hereln granted for the support of the common schools, may be ap-
praised and sold at public sale in 160-a m r lm under such
rules and refumtlons as the 1 lature o

¥ prescribe,
preference right to purchase at the h'lghest b!d belnﬁ given to the les-
see at the time of such sale, the i:roceeds continne a permanent
school fund, the interest of which only shall be expended in the support

of such achools But said lands may, under such regulations as the leg-
{slature may preseribe, be leased for ods not to exceed five years;

and such lands shall not be subject to ead entry or any other en-
try under the Iand laws of the United States, wbether surveyed or un-
surveyed, but shall be reserved for school purposes only.

Sec. 10. That said sections 13 and 33, aforesa,ld it mld be ap-
praised and =old at public sale, in 160-acre tracts, or esa, er such
rules and lations as the legislature of said State may prescribe,
preference t to purchase at the highest bid being given to the lessee

at the time of such aa!e, but the same may be leased for perlods of not
more than five years, under such rules and regnladons as the legisla-
ture shall prescribe, and shall not be subject to estead entry or
any other entry under the land laws of the United Stntea, whether sur-
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veyed or unsurveyed, but shall be reserved for designated purposes onl
and until such time as the legislature shall prescribe the same shall
be leased under existing rules: Provided, That in case of the sale of
sald lands under the provisions of sections 9 and 10 of this act the
leaseholder does not become the purchaser, all permanent improvements
shall be appraised at their fair and reasonable value, the lessee to
recelve the amount of said appraisement, under such rules and regula-
tions as the legislature may prescribe.

8kc. 11. That an_amount equal to 5 per cent of the proceeds of the
sales of public lands lying within said State shall be paid to the said
Btate, to be used as a permanent fund, the interest onlg of which shall
be expended for the support of the common schools within said State.

8EC. 12, That In lieu of the grant of land for purposes of internal
Improvement made to new States by the eighth section of the act of
September 4, 1841, which section is hereby repealed as to said State,
and In lieu of any claim or demand of the State of Oklahoma under
the act of September 28, 1850, and section 2479 of the Revised Statutes,
making a grant of swamp and overflowed lands, which grant it is
hereby declared is not extended to sald State of Okln.homa. the follow-
ing grant of land is hereb‘{ made to sald State from public lands of the
United States within said State, for the purposes indicated, namely :
For the benefit of the Oklahoma University, ,000 acres; for the
benefit of the Unlversity Preparatory School, 150,000 acres; for the
benefit of the Agricultural and Mechanical College, 150,000 acres; for
the benefit of the Colored Agricultural and Normal University, 100,000
acres ; for the benefit of normal schools, 300,000 acres.

8gec. 14, That sald State when admitted as aforesaid shall constl-
tute one judicial district, to be known as the district of Oklahoma, and
the circuit and district courts for the district shall be held one term at
Guthrie and one term at Oklahoma City, alternateliy
time being. And the said district shall, for judicia
erwise ed, be attached to the eighth judicial ¢ t. There shall
be appolnted for sald district one district judge, one United States attor-
ney, and one United States marshal. There shall be appointed a clerk
for sald district, who shall kee? his office at Guthrie for the {ime being.
The regular term of sald courts shall be held at the gluces designated
in this act on the first Monday In January and the first Monday in June
in each year, and onl‘f one grand jury and one petit lj]ury shall be sum-
moned in each of sald eirecuit and distriet eourts. The cireuit and dis-
trict courts of said district and the judges thereof, respectively, shall
possess the same powers and jurisdiction and perform the same duties
required to be performed by the other ecirecuit and distriet courts and
judges of the United States, and shall be governed by the same laws and
regulations. 'The marshal, district attorney, and clerk of each of the
circuit and district courts of said districts, and all other officers and
persons performing duties in the administration of justice therein, shall
severally possess the Powers and (perrorm the duties lawfully required to
be J:oerrormed by similar officers in other districts of the United States,
and shall, for the services they may perform, receive the fees and com-
ensation now allowed by law to officers performing similar services for

e United States Iin the Territory of Oklahoma ; and that the laws and
procedure of the present Territory of Oklahoma, as far as applicable,
shall extend over and apply to sald State until changed by the legis-
lature thereof.

Sec, 15. That all cases of appeals or writs of error heretofore prose-
cuted and now Pend[ng in the Bupreme Court of the United States or
the circuit court of appeals for the elghth circuit, ugon any record of
the supreme courts of sald Territory, or that may hereafter lawfull
be ‘Pmsecuted upon any record from either of said courts, may be hear
and determined by sald Suopreme Court of the United States and the
said circuit court of appeals. And the mandate of execution or other
proceedings shall he directed by the Supreme Court of the United States
or said cireuit court of nm)en s to the circuit or district courts hereb;
established within the said State succeedlng the Territory from whic
such record is or may be pending, or to the supreme court of said State
or ogher State court therein established, as the nature of the case may
reguire,

Sec. 16. That the sald eircuit and district courts and the courts of
sald State shall, respectively, be the successors of the courts of Okla-
homa Territory as to all such cases arislng within the limits of the
Territory described in the first section of this act, with full power to
procecd with the same and award mesne or final process therein; and
that from all audgments and decrees of the supreme courts of said Ter-
ritory or the United States courts for sald Territory in any case n.rlslng
within the limits of said State prior to admission the parties to sue
judgments or decrees shall have the same right to e&lm&lﬂ:’ut& agpeals
and writs of error to the SBupreme Court of the United SBtates or to the
cireuit court of npgea Is for the eighth circuit as they shall have had by
law prior to the admission of said State into the Union.

8rc. 17. That in respect to all cases, proceedings, and matters now
pending in the supreme or district courts of said Territory at the time
ot adxission as a State and arising within the limits of such State
whereof the cireuit or distriet courts by this act established might
have had jurisdiction under the laws of the United States had such
courts existed at the time of the commencement of such cases, the said
eirenit and district courts each, respectively, shall be the successors
of sald supreme and district courts of said Territory and In respect
to all other cases and matters peﬂdm’f.am the supreme or distriet courts
of said Territory or in the United States courts for said Territory at
the time of the admission of such State, arising within the limits of
said proposed Btate, the courts of said State shall, respectively, be the
snccessors of sald supreme and district Territorial courts and the
United States courts in said 'Territory. And all the flles, records, in-
dietments, and proceedings relating to any such cases shall be trans-
ferred to such circuit, district, and State courts, respectively, and the
same shall be proceeded with there in due course of law; but no writ,
action, indietment, cause, or proceeding now nding, or that prior
to the admission of said State shall be pending, in any Territorial
courts of saild Territory or the United States courts for said Territory
shall abate by the admission of said State into the Union ; but the same
ghall be transferred and proceeded with in the proper United States
circuit, district, or other State court, as the case may be: Provided,
however, That in all civil actions, causes, and proceedings in which
the United States is not a party transfer shall not be made to the eir-
cuit and district courts of the United States, except it be a case which,
under existing laws, might be transferred from a State court to the
courts of the Uni tates, and upon written request of one of the

arties to such action or proceeding, filed in the proper court, as now

y law required, and in the absence of such request such cases shall
be proceeded with in the proper State court.

BC, 18] That the constitutional convention may by ordinance provide

for the election of officers for a full State government, including mem-

, each year, for the
ip , until oth-

bers of the legislature and three Representatives to Congress, and may
attach the Osage Indian Reservation to counties contignous or consti-
tute the same a separate county and designate the county seat thereof,
and shall provide rules and regulations and define the manner of con-
ducting the first election for officers in said counties. Such State V-
ernment shall remain in abeyance until the State shall be admitted into
the Unlon and the election for State officers held, as provided for in
this act. The State legislature, when organized, shall elect two Sena-
tors of the United States In the manner now prescribed by the laws of
the United States, and the governor anfl secretary of said State shall
certify the election of the Senators and Hepresentatives in the manner
reciu[red by law; and said Senators and Representatives shall be en-
titled to beé admitted to seats in Congress and to all the rights and privi-
leges of Senators and Representatives of other States in the Congress
of the United States. And the officers of the State government formed
in pursuance of said constitution as provided by said constitutional
convention shall proceed to exercise all the functions of such State
officers; and all laws of sald Territory in force therein at the time of
its admission into the Union shall be in force in said State, except as
modified or changed by this aet or by the constitution of the State,
and the laws of the United States not locally inapplicable shall have
the same force and effect within said State as eﬁewhere within the
United States.

Mr. McCUMBER. Mr. President, I think it proper to ex-
plain very briefly what this amendment does. That portion
which is stricken out from page 1 down to line 12 on page 22
of the original bill provides for the admission of Oklahoma and
Indian Territory into the Union as one State. By this amend-
ment that is all stricken out, and in lieu thereof we have the
provision for the admission of Oklahoma as a single State,
leaving Indian Territory off. There has been no change from
the original bill as it was drafted by the Committee on Terri-
tories with reference to anything relative to Oklahoma Terri-
tory distinet from Indian Territory. The only amendment that
has necessarily been made is to this extent: The combination
of the two Territories requires five Representatives. Under
the population, as indicated by the Senator from Minnesota
[Mr. NELsox], Oklahoma would be entitled to three Represent-
atives. Therefore the amendment provides for three. It
provides for only one district court; and the other particular
amendment I will state. The original bill, of course, provided
for a donation of $5,000,000 for school purposes. This was due
to the fact that Indian Territory has no school lands. I strike
out that $5,000,000 donation, as we do not deal with Indian
Territory.

Another provision is striken out, that which provides that the
seat of government shall for a period of five years remain in a
particular place, and it allows the constitutional convention or
legislature to locate the capital. In other respects I believe
there have been no changes whatever.

Now, Mr. President, I want to say just one word about In-
dian Territory as connected with Oklahoma and the effect of
the combination of the two Territories. It is admitted that
there are about 700,000 people in Oklahoma and about 500,000
in Indian Territory, in all about 1,200,000. Under a statute of
the United States passed, I think, in 1901 we provided for the
allotment of the Indian lands and provided for the most part
that the allotments should be held for twenty-one years. All of
their other allotments may be disposed of, as I now remember,
at the expiration of five years. The five years will be up in a
little more than a year's time. The result of making a State
now out of Indian Territory will be that we immediately sur-
render control over the entire Indian population. That popula-
tion to-day consists of some 50,000 or 75,000 Indians. There-
fore, they will become citizens of the new State, and as such
citizens of the new State we shall have no control over their
property, because the State will have the exclusive control.

The Senator from Texas [Mr. BaLey] stated very aptly that
we signed the death warrant for these Indians when we al-
lowed the white settlers to come in. Mur., President, if we did
sign the death warrant we have given them reprieves from day
to day until the present time. The result of this bill will be
to sign the execution, because immediately the right to sell these
lands has inured and the time has arrived, then the Indian
will always sell his property and the children of the present
Indians will have no property left. As a result, in twenty-five
vears we will have an army of Indian paupers on our hands
to be taken care of by the Government. For that reason alone
it seems to me that it should be changed.

['I;I&e PRESIDENT pro tempore. The Senator’s time has ex-
pired.

Mr. BEVERIDGE. Mr. President, this amendment is a blow
at a proposition upon which all parties, all creeds, and all peo-
ples in the two Territories in question are as one. Not only
that, Mr. President, it is an amendment which strikes at the
convictions of two-thirds of the Senate, if the people voted upon
this proposition alone. The people of both the Indian Territory
and of Oklahoma have expressed themselves in both political
conventions. Seven hundred thousand people in one, perhaps
600,000 in another, are asking at the hands of this Congress a
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union; they are asking that they shall be made one State, as
they were originally one Territory.

Mr. President, that people are one in industry; they are one
in religious organization; they are one in political organization
of both parties. The wholesale #@issociation of the Territory
is a wunit. The religious organization of the two Territo-
ries is a unit. The railroads of the Territories are built as if
it was one State. They are asking Congress not for separate
statehood; they have taken that guestion up, they have debated
it upon every stump in both Territories, and they have given
their verdict upon it. Not till this hour has it been supposed
that any person would attempt to deny these people their
rightful meed and what they have been asking of Congress for
the last two years.

Mr. President, why should not these people be admitted as
they are now requesting us to admit them? In numbers they
are abundant. In area they are generous—about the same size
as the neighboring Western States, about the same size as
Kansas,

Can it be, Mr. President, that this is merely a method of
killing the entire bill? Can it be, Mr. President, that this is a
method (because the Senator well knows that will be its effect)
of denying to the people of either of these Territories state-
hood for the next year or two years, or perhaps indefinitely?

Mr. President, this measure has been taken up not only in the
Territories, but in both Houses of Co In the other
House of Congress, after elaborate debate, it had a respectable
majority, and upon this side of the National Legislature it had
almost unanimous support until it became involved with the
other guestion of Arizona and New Mexico.

Mr. President, it is a question of the denial of rights to a
people who are here praying that they may be given their rights.
In the Indian Territory the conditions are pitiable. Petitions,
telegrams, letters have poured in upon this Congress, upon
every member of the Senate, upon everybody who has had any-
thing to do with this legislation. 8ix hundred thousand white
people, of our blood, our language, our faith, American citizens
as good, as noble, as true as anybody in any portion of this
country are in the Indian Territory to-day without any provi-
sion for schools with which they can educate their children,
without public roads, without insane asylums where their un-
fortunates may be cared for. Is this condition to continue,
Mr. President? Yet that is what the amendment of the Senator
from North Dakota proposes. I do not believe that it will re-
celve many votes on either side of this Chamber.

This is a question which transcends all political considera-
tions. It rises above all simple differences; it rises above every
question that has been discussed in this debate; and it goes
not only to the convenience, but to the sacred rights of Amer-
ican citizens, who are praying that this Congress will give it to
them.

How long shall be delayed these common necessities of eivili-
zation to 600,000 people who have none, for the Indian Terri-
tory has not Territorial government? Neither could they have
any Territorial government at this session of Congress. Shall
we for another year, for another two years, for another three
years, Indefinitely, say to them: “ You must live as you have
lived, with your insane uncared for, with no schools for your
children, with none of the conveniences of modern life, or of
any life which free and equal laws would give to you.” Shall
we say to them: * You must remain there among 80,000 Indians
without any kind of public rule?” I do not think, Mr. Presi-
dent, that such a proposition as that, upon high moral grounds,
which search the souls of men, ought to receive any votes npon
either side of this Chamber.

No, Mr. President, the bill is a good proposition—equitable,
fair, reasonable, and just in every part of its provisions. It is
for the reunion of two Territories into one great State about the
size of its neighboring State of Kansas, or the State of Ne-
braska, and much less than the State of the Senator from North
Dakota; and in one part of that Territory the people to-night,
suffering as they are, are praying this Congress for relief; and
I hope we will not deny it to them.

aMr. BAILEY. Mr, President, a word only. I intend to vote
fur the amendment of the Senator from North Dakota [Mr,
McCumeer] because I believe both of these Territories ought to
be made States. If the amendment proposed by the Senator
from North Dakota shall be adopted, I intend immediately
thereafter to offer an amendment providing for the admission
of the Indian Territory as a separate and independent State. If
the Senator's amendment shall be voted down, then, of course,
it will be a waste of the Senate's time for me to propose an
amendment to make a separate and independent State of the
Indian Territory.

Bat while 1 believe these two Territories ought to be ad-

mitted into the Union as separate States, I would infinitely
prefer to admit them as one State rather than to leave the In-
dian Territory, with its six or seven hundred thousand people,
without the benefits of statehood.

Senators who have never resided in or near a Territory can
have but a faint conception of the eagerness with which the
people there hail any proposition which will relieve them from
the vassalage of Territorial administration and confer upon
them the right and power to govern themselves. This is true
of all Territories; and I beg the Senator from North Dakota
to remember that it is especially true of the Indian country,
because the intelligent enterprising white people who have
gathered there have been denied the poor privilege of even
a Territorial form of government. For years they have been
compelled to work out their destiny under the orders and regu-
lations of the Interior Department. Even if the Interior De-
partment were administered by an upright and a wise law-
giver, this condition would be intolerable to men raised under
the institutions of free and self-governing States. But, sir,
the people there have not always had the benefit of even the
judgment of the Secretary of the Interior himself, and much
which has deeply concerned their vital interests has been the
work of indifferent, and sometimes of incompetent, subordinates.
I am not willing to continue 700,000 American citizens in that
condition. Therefore if I can not give them separate state-
hood, which I believe they deserve, I will vote to give them
joint statehood as the best that can be obtained.

Mr. BATE. Mr. President, I am-one of those who believe
that the Indian Territory should not be put into statehood with
Oklahoma. T think they should be separate. Oklahoma would
make a grand State, as has been shown by the manner in which
it sprung into existence like magic. It has increased its popu-
lation to six or seven hundred thousand people in a few years, a
population composed of the best men and women from the
mighty West, who have gone to that country. They are there in
sufficient numbers and have the necessary resources to make a
magnificent State. Oklahoma has an area as large as that of
five New England States, exclusive of Maine. Within that
area there are, as I have said, six or seven hundred thousand
inhabitants. It is a splendid country, and if admitted itself as
a State it will make a magnificent one, and I want to see it
admitted. i

The Indian Territory, Mr. President, I think, would be a
drag upon Oklahoma. We ought not, in my opinion, to admit
the Indian Territory to statehood immediately. I think for the
present it ought to be kept in a Territorial condition, and be in
charge of the Government of the United States. The Indians,
who largely inhabit it, being our wards, we should retain
the relation of guardian toward them. I say it is the duty of
the Government to look to their interests and see that they are
properly attended to, and to see that the laws which are enacted
for that Territory shall be such as will save them from the
curse of the liguor habit.

We have been struggling here to-day and we have passed
some amendments to this bill under the inspiration of the Sena-
tor from New Hampshire [Mr. Gavringer], whom I do not
now see in his seat and who, I am sure, wanted to be heard
on this amendment. I think that Senator has one or two
amendments to offer for the purpose of protecting those Indians
from the curse of aleohol. If once admitted as a State we can
not, of course, longer protect the inhabitants of that Territory ;
but while they continue under a Territorial form of government
the United States can step in and control or stop that trafiic.

I think it is due the Indians that we should retain that Ter-
ritory under the control of the United States, not only for that
reason, but for the further fact that there are children and
minors there who would be affected. What are you going to
do about regulating the liquor business? You ought to ealmly
consider the situation and then act upon it; and I ask Repub-
licans and Democrats here to act together on this question.

What is the history of the great parties in all their couven-
tions in regard to statehood? Not a single national Democratie
or Republican convention, as far back as you can go, has ever
asked that the Indian Territory be made a State or be united
with some other State. On the contrary, what have they done?
They have referred in terms and by name to Oklahoma, New
Mexico, and Arizona, but they have never once mentioned the
Indian Territory. Here, then, Senators are running counter to
the express wishes of our people in their national conventions.

Nobody expected the union of these two Territories to be
made, Mr. President. There is a peculiar history connected
with the Indian Territory as to statehood which I think should
be observed. There are about 80,000 or 90,000 Indians there.
So far as the white people are concerned, I want to see them
properly taken care of, but I do not want to see it done at the




1905.

CONGRESSIONAL RECORD—SENATE.

1997

expense of the poor Indians. They own the land; it is yet
theirs, and but for the Atoka agreement there would never have
been any chance to take it away from them.

Mr. President, when we see the conditions there, when we
see that the courts can not regulate them, when we see that
the Government of the United States can stretch its long arm
out there and protect the Indians, when we see that they are
the owners of the land and that they own the house, shall
we propose to step in and kick them out? That is the situa-
tion. There is a moral obligation involved in this matter. I
say we have a right to erect a separate State of the Indian
Territory, after a while, though not now. I shall vote for the
amendment upon this ground.

I think, Mr. President, if every Senator will take to him-
self this moral view of it, or even if he takes a party view of
it and sees that his party follows the right, the Indians will
not be removed from the Federal control. I pray, Mr. Presi-
dent, that the Senate will take a just and proper view of this
matter and will retain the Indian Territory im its present
Territorial form.

The PRESIDENT pro tempore. The question is on the
amendment of the Senator from North Dakota [Mr, McCuMBER].

Mr. McCUMBER. On that I ask for the yeas and nays.

The yeas and nays were ordered.

Mr. BATE. I wish to have stated exactly what the amend-
ment is.

Thg) PRESIDENT pro tempore. What is the Senator’s re-
quest?

Mr. BATHE. I understand the amendment provides for the ad-
mission of Oklahoma by herself as a State?

The PRESIDENT pro tempore. That is correct.

The Secretary proceeded to call the roll.

Mr. MONEY (when Mr. MoreAaN's name was called). The
Senator from Alabama [Mr. MoreaN] was forced to leave the
Chamber a moment ago, and told me he had a pair with the
junior Senator from Illinois [Mr. HopxiNs].

The roll call was concluded.

Mr. BAILEY (after having voted in the affirmative). Mr.
President, I voted “ yea.” BSince voting I recall that the Sena-
tor from Arkansas [Mr. CLAREE], who is opposed to the amend-
ment, was called out of the Chamber for a moment and re-
quested me to pair with him. I agreed to do so, and, therefore,
withdraw my vote.

Mr. HOPKINS (after having voted in the negative). I in-
quire if the senior Senator from Alabama [Mr. Moreax] has
voted?

The PRESIDENT pro tempore. The Chair is informed that

he has not voted.
I am paired with that Senator, and, there-

Mr. HOPKINS.
fore, withdraw my vote. If he were present, I should vote

“nay.”

The result was announced—yeas 32, nays 45, as follows:

YEAS—32,
Bacon Daniel Latimer Newlands
Bard Dubois MeCreary Overman
Bate Foster, McCumber Patterson
Berr, Gallinger MeEne Platt. N X
Blackburn Gibson McLaurin Simmons
Carmack Gorman Mallory Stone
Cockrell Hansbrough Martin Tal
Culberson Heyburn Money Teller
NAYBS—45.

JLIfer Gamble Platt, Conn.
Allee ck Hale Proctor
Allison Dietrich Kean uarles
Ankeny Dillingham Kearns cott
ml] \age Boll‘lim mﬁge gmoot

ve en
Burnsmm Elkins Long 8
Burrows Fairbanks McComas Warren
Clnp{ Foraker Millard Wetmore
Clark, Wyo. Foster, Wash. Nelson
Clnf e Penrose
Cullom ton Perkins

NOT VOTING—13.

Aldrich ‘larke, Ark. Knox Tillman
Balley rane Mitchell
Burton Hawley Morgan
Clark, Mont. Hopkins Pettus

So Mr. McCuMmeer's amendment was rejected.

Mr. GALLINGER. On page 7, section 4, line 8, after the
word * question,” I move to insert the words “in each of said
Territories.”

The PRESIDENT pro tempore. The amendment will be
stated.

The SECRETARY. On page T, section 4, line 8, after the word
“ question,” it is proposed to insert *in each of said Territo-
ries;” so as fo read:

Skc. 4, That in case a constitntion and State government shall be
formed in compliance with the provisions of this act the convention

formlniuthe same shall provide by ordinance for submitting said consti-
f sald proposed State for its ratification or rejec-
tion at an election to be held at a time fixed in said ordinance, at which
election the qualified voters for said proposed Bt&te ahs.ll vote directl ﬂv
for or against the g mﬂ constitution, and for o zepro
stons separately su mi The returns of said electiun sha.ll
the secretary o erritory of Oklahoma, who, with chlet
jusﬂce thereof and the chlef justice or Benior judﬁot indian Territory,
shall canvass the same; if a f the legal votes cast on
that question in each of uld Territo es shall be for the constitntion,
the governor of Oklahoma Territory nnd the judge senior in service of
Indian Territory shall certify the result to the President of the United
States, together with the statement of the wvotes cast thereon, and
upon separate articles or p !dgno:ntions and a copy of said comstitution,
articles, propositions, and o

Mr. GALLINGER. Mr. President, if this amendment should
be adopted, it would simply give local option to the Territory
of Oklahoma and the Indian Territory, as it has been given to
the Territories of New Mexico and Arizona. In other words,
that they would not become one State unless a majority vote
should be cast in both of the Territories. It seems to me that
that having been conceded in the case of New Mexico and Ari-
zona, it ought to be conceded to these two Territories without
question. I hope it will be adopted.

Mr. PLATT of Connecticut. I understand the cases are en-
tirely different; that Oklahoma and the Indian Territory, so far
as I have heard, desire to be admitted as one State.

Mr. GALLINGER. I have had a very large number of peti-
tions fo the contrary, and I have had letters and telegrams from
the Territory saying they wish this privilege extended to them;
that they want the privilege of voting on this question. I
should judge from what I hear that a majority of the people in
the Indian Territory very likely will vote for jointure, but, nev-
ertheless, it seems to me they ought to be given the privilege of
expressing their wish in the matter.

Mr. ELKINS. Let the amendment be again read.

Mr. CLAY. I did not catch the amendment when it was read.
I should be glad to have it read again if it is short.

The PRESIDENT pro tempore. The amendment will again
be stated.

The Secrerary. After the word * question,” in line 8, on page
Ic.’ it ‘,‘? proposed to insert the words “in each of said Terri-

ries.

Mr. BATE. Do I understand that that is the amendment
offered by the Senator from New Hampshire?

The PRESIDENT pro tempore. It is the amendment sub-
mitted by the Senator from New Hampshire.

Mr. STEWART. Mr. President, 1 do not think there is a
sufficient reason for putting the people to that expense and
trouble. T have perfect confidence that the great mass of peo-
ple would desire to come in as one State rather than to be kept
out. The negative of the proposition would get very few votes,
and this would enfail an unnecessary expense. The general de-
sire on the part of both Territories is to come in. A good many
wish it could be separately. The only embarrassment I have
about it is whether the Indian Territory is thoroughly pre-
pared ; whether Congress would be embarrassed in taking care
of the Indians. But on investigating the whole thing I think
Congress will still have jurisdiction of the Indians, and can take
care of them. It has gone so far that I think the best thing
we ean do is to admit them as one State and s.dmit them at
once. It would be better for all concerned.

Mr, HALE. I move to lay the amendment on the table, and
on that I call for the yeas and nays.
hThenyeas and nays were ordered; and the Secretary called
the roll.

Mr. BACON. The junior Senator from Rhode Island [Mr.
WEersmore] has been called from the Chamber by illness, and I
have agreed to stand paired with him on this vote.

The result was announced—yeas 41, nays 31, as follows:

YEAS—41.
Allee Depew Hale Platt, Conn.
Allison Dick Kean Proctor
Ankeny Dillingham Kearns uarles
Ball Dolliver Kittredge ott
Beveridge Dryden Lodge Smoot
Burnhar Elkins Long Spooner
Burrows Fairbanks McComas Stewart
Clap )l: Foster, Wash. Millard Warren
Clark. Wyo. Frye Nelson
Clarke, Ark. Fulton I'enrose
Cullom Gamble Perkins

NAYS—31.
Bailey Cockrell Latimer Newlands
Bard Culberson McCreary erman
Bate Dubois McCumber tterson
-krrz Foster, La. McEne: Simmons
Blackburn Gallinger McLaurin Stone
Carmack Gibson Mallory Taliaferro
Cinrk Mont, Gorman Martin Teller
Clay - Heyburn Money
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NOT VOTING—18,

Aldrich Daniel Hopkins Platt, N. Y.
Alger Dietrich Knox Tillman
Bacon Foraker Mitchell Wetmore
Burton Hansbrough Morgan

Crane Hawley Pettus

So Mr. GALLiNGER'S amendment was laid on the table.

Mr. DOLLIVER. I offer the amendment I send to the desk.

The PRESIDING OFFICER (Mr. KeaxN in the chair). The
Senator from Iowa offers an amendment, which will be stated.

The SECRETARY. On page 17, line 5, after the word * Musco-
gee,” insert: “ One term at Tulsa.”

Mr. BEVERIDGE. The committee accepts the amendment.

The amendment was agreed to.

Mr. DOLLIVER. I offer a further amendment.

The SEcrRETARY. On page 17, line 19, after the word * Janu-
ary,” insert the words * at Tulsa on the 1st day of April.”

Mr. BAILEY. Mr. President, I hope the Senate is not going
to forestall the right of those people to locate their own courts
through their own Senators and Representatives. I have re-
ceived twenty urgent applications from different places to locate
a court here and one there, hoping thus in the bill itself to ac-
quire an advantage of a rival town.

Before the present conditions are changed the State will be
admitted to the Union. She will have her own Senators here.
She will have her own Representatives in the other House.
Those men, responsible to their people, can decide and ought to
decide upon the location of the courts.

The Senator from Nevada [Mr. Srewart] well suggests to me
that she will have her Senators and Representatives here before
a single Federal judge can be appointed, because there will be
in proper contemplation of the law no judge of the United States
court in those districts until the State is admitted into the
Union.

I do not know what are the merits between Tulsa and some
rival town. I do know that I have been plied with frequent and
somewhat urgent petitions from it and from many others; but I
have said to them all alike, * This matter ought to be left until
the Senators and the Representatives from the new State can
come and settle it for themselves.” _

I beg the Senate to remember that at present the bill adopts
the artificial, and, as I hope, the soon to disappear line of de-
marcation between the Indian Territory and Oklahoma Ter-
ritory. Upon any proper division it is more than probable that
the judicial districts will take a different direction, and yet
under this bill we will have courts already established at
towns which will be inaccessible or inconvenient to the people
when a proper system is established.

Mr. DOLLIVER. I rise merely to call the attention of the
Senator to the fact that practically all of the competing towns
seem long since to have been nicely taken care of in the pend-
ing bill except the town of Tulsa.

Mr. BAILEY, There is the town of Chickasha. It is on the
Rock Island Railroad, and, as I recall now, there is no court
established by this bill on the Rock Island road. There is at
present a session of the Territorial court held there. But there
is no provision, as I recall, for any court in all the long line of
territory through which the Rock Island Railroad runs.

Mr. LONG. If the Senator from Texas will yield, I will say
that an amendment has been adopted locating a court at Enid,
in the western district.

Mr. BAILEY. That makes it all the more objectionable to
me, because a court at Enid will require the people in the
southern part of that Territory to travel still farther in order
to reach a Federal court. They will. have to travel beyond the
Red River to Enid, 150 miles, and it is unconscionable to send
men—Ilitigants, witnesses, and jurors—in a Territory as small
as that a distance of 150 miles.

But this only illustrates that neither I nor any other Sen-
ator, even If we possessed a definite knowledge of the towns
and railroads in the Indian Territory, would be prepared to
locate the courts, for no man knows where the lines of the
judicial districts will run when the Territories become a State.

If it has been arranged that my amiable friend, the Senator
from Iowa, is going to take care of some of his constituents now
residing there, I am going to interpose no further objection; but
I have myself seen so many efforts of this kind that I believe it

. ought not to be tolerated by the Senate. But as other Senators

are going to take care of their friends, I think I probably have
as many friends at Chickasha as any other Senator has at any
other place in the Territory, and I ask unanimous consent that
a court may also be located at Chickasha.

Mr. BEVERIDGE. 1 should like to oblige the Senator from
Texas. I am very glad to oblige any Senator about the location
of the courts, when I can. I recognize the point the Senator
makes that there are probably too many courts in the new State;

and yet when it comes to the distribution of them, they are dis-

tributed about as well as they could be distributed. There must

be. an end some time, and for that reason I am sorry to say that

the committee can not accept the suggestion of the Senator from
'exas.

Mr. BAILEY. It must end before it gets to me instead of
after me, I presume. We will see about that.

Mr, BEVERIDGE. If the Senator had been in in time——

Mr. BAILEY. I was in in time two weeks ago when the Sen-
ator from- Minnesota [Mr. NELsoN] was the deputy in charge of
the bill. I then sought to provide for Chickasha. There are
South McAlester, Ardmore, and Chickasha, going east and west,
and all three on the line of the road running north and south.

I have the same amiable weaknesses that everybody else has.
So long as the public service is not interfered with, I like to
help my old neighbors and my present friends, and I should like
to have a session of the court located at Chickasha, and as the
price of peace, I hope the Senator will agree to it.

Mr. BEVERIDGE. I will ask the Senator whether he really
thinks there ouzht to be a term of the court at Chickasha?

Mr. BAILEY. I will say to the Senator in all earnestness, I
do. The Senator will recall—

Mr. BEVERIDGE. I see no reason, if the Senator . thinks so,
why we should stop with the Senator. So let us include the
Senator and Chickasha.

Mr. BAILEY. All right.

AMr. DOLLIVER. Mr. President, I am in hearty accord with
that suggestion, but I should dislike to get my modest amend-
ment involved in that proposition, because the supreme court
by vote of the Senate has been located at the town for which I
am speaking, and the amendment now pending is for an adjust-
ment of the terms, so as not to interfere with the terms already
established in other places.

I would ask my friend the Senator from Texas to permit the
terms to be adjusted, and then he can get an amendment for
their still further adjustment in respect to Chickasha.

Mr. STEWART. Mr. President, this is child’s play. It may
gratify somebody for the time being. It is the first time I
ever knew of judicial districts being established in a State be-
fore it was admitted. Generally the practice has been to wait
until it becomes a State.

It seems to me it is premature. It may gratify somebody,
but it will not amount to anything. When it gets fo be a State,
the State will district it as it sunits itself and establish its
courts.

Mr. BEVERIDGE. T confess my fear is there will be more
courts than there is business to do, and there will not be enough
business to hold court for one session at each place. Neverthe-
less, we are in an agreeable mood now; so let us include
Chickasha by all means.

The PRESIDING OFFICHR. The question is on agreeing
to the amendment proposed by the Senator from Iowa [Mr.
DorLIvER].

The amendment was agreed to.

The PRESIDING OFFICER. The next amendment proposed
by the Senator from Towa [Mr. Dorriver] will be stated.

The SECRETARY. On page 17, line 20, strike out the word
“ May ” and insert the word “June;” so as to read *the first
Monday in June.”

The amendment was agreed to.

Mr. DOLLIVER. I suggest that if the amendment establish-
ing a court at Chickasha is to be adopted it ought to be fitted
into these terms in a more elaborate way than has been done by
the Senator from Texas in his oral statement of his motion,

The PRESIDING OFFICER. The Chair has no right to put
in an amendment on an oral statement,

Mr. BACON. I desire to say a word in regard to the pro-
posed courts in the Indian Territory. If I recollect aright,
there was a bill pending at the last session of Congress which
disclosed a very great rivalry among a large number of commu-
nities in the Indian Territory, each of which was desirous to
have a court located, in order that it might have the benefit of
it if there was a State created. My recollectiornr is that that bill
was adversely recommended by the Judiciary Committee. I
may be mistaken about that, but it certainly disclosed the fact
that there were a dozen or more places in the Territory each of
which desired to have a court. I do not think any of them ought
to be established prior to the time when the State ean determine
for itself where they shall be located.

The PRESIDING OFFICER. Will the Senator from Texas
put his amendment in proper shape? It is not in order as
stated, except that it was accepted.

Mr. BAILEY. I was going to state it On page 17, in line 6,
after the word “Ardmore,” insert “ and one term at Chickasha.”

Mr. BEVERIDGE. 1 accept it.
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The PRESIDING OFFICER. Without objection, the amend-
ment is agreed to.

Mr. BEVERIDGE. That is accomplished, Mr. President.

Mr. LONG. I ask unanimous consent for the adoption of the
amendment I send to the desk, and I call the attention of the
Senator from Indiana to it.

The PRESIDING OFFICER. The amendment will be stated.

The SecrerTarY. On page 15, line 3, after the word “ap-
praisers,” insert:

Who shall be nonresidents of the county wherein the land is situated.

Mr. BEVERIDGE. That amendment is manifestly just and
right. It is accepted.

The amendment was agreed to.

Mr. BAILEY. In order to conform to the amendment a
to a moment ago, on line 19, page 17, after the word * January,”
I move to insert “and at Chickasha on the first Monday in
March.”

It reads:

The lar term of said courts shall be held at the places desig-
nated in this act at Muscogee on the first Monday in January.

After * January,” I move to add * at Chickasha on the first
Monday in March.”

The PRESIDING OFFICER. Without objection, the amend-
ment is agreed to.

Mr. McLAURIN. I offer an amendment.

The PRESIDING OFFICER. The amendment will be stated.

The SecreTarY. On page 2, line 3, after the word * unex-
tinguished,” strike out the remainder of the section, in the fol-
lowing words :

Or to limit or affect the authority of the Government of the Unlted
States to make any law or regulation respecting such Indians, their

lands, property, or other rights by treaties, agreement, law, or other-
wise, 'wrht it would have been competent to make if act had never

Mr. McLAURIN., To make the amendment understood, I
will read the proviso.

Mr. BEVERIDGE. Before the Senator explains it, I ask
that the words be read again., My attention was called away.

The Secretary again read the words proposed to be stricken
out.

Mr. BEVERIDGE. Is it merely to strike out the words?

The PRESIDING OFFICER. That is the amendment.

Mr. McLAURIN. To make it understood, I will read the
first part of the proviso in connection with the part I propose
to strike out.

Mr. BEVERIDGH. I wish to call the attention of the Sen-
ator from Minnesota [Mr. NeLsonN] to this amendment.

Mr. McLAURIN. The proviso reads as follows:

Provided, That nothing contained in the sald constitution shall be
construed to limit or lmlpalr the rights of person or pro pertaining
to the Indians of sald Territories (so long as such rights shall remain
unextinguished) or to limit or affect the aunthority of the Government of
the United States to make any tll:; :ir hrtesgglmt;lr%:; t;-::p:eﬂng es;ghd:—
g:agﬁbetih:};e{agﬁ'cﬁrﬁméaﬁ’ ‘have been comgetent to make if this act
had never passed.

Now, Mr. President, without the passage of this act the Ter-
ritory of Oklahoma and Indian Territory, being under the juris-
diction of Congress, it is in the power of the Congress of the
United States to make any law in reference to the Indians that
it could make in reference to the white people or all the other
inhabitants of those Territories. These Indians are made citi-
zens of that State, they are made voters; they are permitted to
participate in the government of the State. Section 2 reads:

That all male persons over the age of 21 years, who are citizens of
the United States, or who are members of any Indian mation or tribe
in said Indian Territory and Oklahoma, and who have resided within
the limits of said pro State for at least six months next preceding
the election, are hereby authorized to vote for and choose delegates to
form a constitutlional convention for said proposed Btate.

The bill proposes as to a part of the citizens of this State, who
are permitted to participate in the government of the State,
to hold them yet in a chrysalis condition. The act proposes to
allow Congress to legislate in respect not only to the persons
but to the property of these citizens of the State, who are as
much entitled to participate in the government of the people of
the State as are those of the Caucasian race.

1 do not think there ought to be a provision in this measure
which wounld enable Congress to pass laws for the police regula-
tion of a part of the inhabitants of the proposed State and not
apply the same legislation to the others; in other words, to
admit the State provided that a portion of the inhabitants of
that State, who are citizens participating in the government of
the State shall remain under the jurisdiction of the United
States as a Territory.

Mr. STEWART. I move to lay the amendment on the table.

The motion was agreed to. -

Mr. SPOONER. Mr. President, I give notice that I shall

ask in the Senate for a separate vote on the amendment offered

by the Senator from California [Mr. Barp].

Mr, STONE. 1 desire to offer an amendment.

The PRESIDING OFFICER. The amendment will be
stated.

The SecreTary. After section 12 insert as an additional
section the following:

Sec. 13. That all restrictions u the alienation of allotted lands
in Oklahoma and the Indlan Territory, except so far as such restiic-
tions am;lg te the homestead of the allottees and to the full-blood
Indians, shall cease upon the admission of such Btate into the Union.
Any land selected as a homestead an allottee from his or her al-
lotted lands in said Territories wh held by the allottee as such
homestead shall be nontaxable for a period of twenty-one years from
date of the admission of said State. All allotted lands in said Terri-
tories, other tham homesteads, shall be taxable after the admission
of sald State in llke manner as other property therein.

Mr. STEWART. I move to lay the amendment on the table.

The motion was agreed to.

Mr. BERRY. On page 6, at the end of line 12, I move to in-
sert, after the word * schools :”

And provided , That this shall not be construed to prevent
the establlshment and maintenance of separate schools for white and
colored children.

The PRESIDING OFFICER. The question is on agreeing to
the amendment offered by the Senator from Arkansas, [Put-
ting the question.] The noes seem to have it

Mr. BERRY. I shall have to call for the yeas and nays. I
Eii‘]l.l ismte, however, before that is done, that the langnage of the

§:

That mﬂslon shall be made for the establishment and maintenance
of a 8ys of public echools, which shall be open to all the children of
sald State and from sectarian control, etc.

There are a good many of us on this side who think that that
might be construed, inasmuch as it is open to all the children,
to be a reguirement that all these schools shall be open to any
and all children. The amendment I propose simply says it
shall not be construed to prevent the establishment of separate
schools. I think they ought to have that right. It is a right
exercised by every State, and will make it clear beyond gues-
tion. There ought to be no guestion about it

Mr. PLATT of Connecticut. I ask for the reading of the
amendment.

The PRESIDING OFFICER. The amendment will be read.

The Secrerary. On page 6, line 12, after the words “ publie
schools,” insert:

And provided further, That this shall not be construed to prevent
the establishment and maintenance of separate schools for white and
colored children.

Mr. PLATT of Connecticut. I think it is entirely unneces-
sary.

Mr. BERRY. It can do no harm, then, if it is unnecessafy,
and I trust the Senator will let it go in.

Mr. NELSON. 1 think there ought to be no objection to the
amendment. I shall be glad to see it go in. It leaves it en-
tirely optional with the State government whether they shall
have separate colored schools or not.

Mr. PLATT of Connecticut. Does not the Senator think it
is now optional?

Mr. NELSON. I think it is. But if it is, it can do no harm.
1 trust the amendment will be adopted.

Mr. BERRY. I ask the Chair to put the question again.

The PRESIDING OFFICER. The Chair will again state the
question. The question is on agreeing to the amendment pro-
posed by the Senator from Arkansas [Mr. Berry].

The amendment was agreed to.

The PRESIDENT pro tempore. Are there further amend-
ments? If not, the bill will be reported to the Senate.

Mr. HEYBURN. I desire to offer an amendment to come in
on page 17, line 6. After the word “Ardmore,” I move to insert
the words *“ and one term at Durant.” The people of that sec-
tion of the Territory, this being a place of about 10,000, and from
T to 100 miles from any other section, desire that this amend-
ment shall be inserted in the bill, and I offer it at their request.

The PRESIDENT pro tempore. The amendment of the Sena-
tor from Idaho will be stated.

The SECRETARY. On page 17, line 6, after the word “Ard-
more,” insert the words “and one term at Durant.”

Mr. BEVERIDGE. Mr. President, I trust we have now come
to an end of the establishment of courts at various portions of
the proposed new State. If this matter is to be continued there
will hardly be a county seat of respectable size in the entire
proposed new State that will not have, particularly and espe-
cially for the purposes of local booming, the establishment of a
Federal court. There are, in my judgment, far too many Fed-
eral courts in this new State.

‘I have been opposed to all but two in each Territory, but the
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exigencies of the situation seemed to require that the addi-
tional number should be added. Finally, when the Senator
from Texas [Mr. Baney] suggested that an additional court
should be had at Chickasha, and cxplained the reasons for it,
I felt that perhaps in view of the fact we had already exceeded
the limit of all wise legislation upon that subject we should
not stop with the Senator from Texas asking for a court at
Chickasha for that portion of the Indian Territory which sur-
rounds it. But, Mr. President, I think it was universally un-
derstood in the Senate at that time that that was to be the end
of Federal courts at the various towns in this new State. Cer-
tainly it ought to be. Otherwise we must go on until we will
have a floocd of Federal courts and a multitude of Federal
buildings scattered all over the Commonwealth. It does not
appeal, I think, to the sense of justice or the judgment of the
Senate, or a proper distribution of the court machinery there,
and I hope the amendment will not be adopted.

Mr. HEYBURN. Mr. President—

Mr. BEVERIDGE. I think the Senator has spoken once.

Mr. HEYBURN. I have not spoken. I merely explained the
circumstances under which I offered the amendment. I have
but a word to say, if I may do so.

The PRESIDENT pro tempore. Under the unanimous-con-
sent agreement the Senator has no right to be heard a second
time. [“ Vote!” “Vote!”] The question is on agreeing to
the amendment of the Senator from Idaho [Mr. HEYBURN].

The amendment was rejected.

The PRESIDENT pro tempore. There being mno further
amendments, the bill will be reported to the Senate.

The bill was reported to the Senate as amended.

The PRESIDENT pro tempore. Does any Senator desire to
reserve a separate vote on any amendment?

Mr. SPOONER. I reserved for a separate vote in the Senate
the amendment offered by the Senator from California [Mr.
Baerp], striking from the bill the Territory of Arizona and ad-
mitting New Mexico as a State.

Mr. FORAKER. I did not understand what the Senator
from Wisconsin said.

Mr. SPOONER. I reserved for a separate vote the amend-
ment of the Senator from California.

Mr. DUBOIS. In view of the statement made by the Senator
from Wisconsin, I think it is in order, and, if so, I now desire
to offer an amendment to the part of the bill proposed to be
stricken out by the amendment of the Senator from California.

The PRESIDENT pro tempore. That is entirely in order.

Mr. DUBOIS. 1 offer an amendment to come in on page 25,
after line 18.

The PRESIDENT pro tempore. The Senator from Idaho of-
fers an amendment, which will be stated.

The SecreTaRY. On page 25, after the word * prohibited,”
it is proposed to insert:

Congress reserves to Itself the right to legislate on the subject of

1 my and lygamous cohabitation within sald State; but the
?:gﬂ; ature of tgg tate shall have the right to enact legislation In
respect thereof which shall be effective unless and until Congress shall
Iegfﬁ:.te in respect thereto.

Mr. DUBOIS. My, President, I desire to say——

Mr. PLATT of Connecticut. Mr. President, I do not under-
stand parliamentary rules as well as a good many other Sena-
tors, but I wish to make an inquiry. This bill has been consid-
ered as in Committee of the Whole and has been amended. Now
it comes to the Senate, and the question is, Will the Senate con-
cur in the amendments made as in Committee of the Whole?
Is not that the first question?

The PRESIDENT pro tempore. It is not, because the amend-
ment of the Senator from California [Mr. Barp] was to strike
out and insert, and there is still preserved the right on the part
of any Senator to move an amendment to the part which is pro-
posed to be stricken out. The question now is on the amend-
ment proposed by the Senator from Idaho [Mr. Dusois]. [Put-
ting the question.] The noes have it, and the amendment is

ected.
m{dr. DUBOIS. Mr. President, is not debate on this amend-
ment allowed?

The PRESIDENT pro tempore.
cut off any debate.

Mr. DUBOIS. I had the floor, Mr. President.

The PRESIDENT pro tempore. The Chair will consider the
question on the adoption of the amendment an open one.

Mr. DUBOIS. I had not yielded the floor, Mr. President,
when the Senator from Connecticut [Mr. Prart] took it.

Mr. PLATT of Connecticut. 1 beg the Senator’s pardon.
1 did not understand he desired to speak in support of his
amendment.

Mr. DUBOIS. Mr. President, I offer an amendment to the
Arizona and New Mexico portion of the bill, because I fear this

The Chair did not intend to

evil in a joint State. I should not have much fear of it in the
State of New Mexico, but I have offered the amendment includ-
ing polygamy and polygamous cohabitation, and have done that
designedly.

I desire Senators to remember now, as in the future, that the
prohibition of polygamy amounts practically to nothing; that
it is polygamous cohabitation which must be reached. During
all the trials under the Edmunds Act, when hundreds and hun-
dreds of Mormons were sent to prisen for violating the laws of
the land, there were only three or four sent to the penitentiary
for the crime of polygamy. The convictions were for polyga-
mous cohabitation—that is, for a man holding out to the world
more than one woman as his wife. I hope the Senate will
adopt this amendment, which reserves to Congress the right to
legislate in this proposed State unless the new State itself leg-
Islates on the subject. I can see no reason why this amend-
ment should not be adopted.

Mr. PLATT of Connecticut. Mr. President, may that amend-
ment be stated? I desire to have the amendment which the
Senator proposes stated, and then to have the clause read as it
will stand if that amendment be adopted.

The PRESIDENT pro tempore. The amendment proposed
by the Senator from Idaho will be again stated.

The Secretary again read the amendment.

Mr. PLATT of Connecticut. I néw understand how the
clause will read if the amendment be adopted.

Mr. BERRY. I want to ask is that an amendment to the
original bill or an amendment to the amendment proposed by
the Senator from California [Mr. Barp]?

The PRESIDENT pro tempore. It is an amendment pro-
posed to that portion of the original bill which the amendment
of the Senator from California proposes to strike out.

Mr. BERRY. Then it is an amendment to the original bill.

The PRESIDENT pro tempore. An amendment to the orig-
inal bill. The question is on the amendment. [Putting the
question.] The * noes " have it; and the amendment is rejected.

Mr. DUBOIS. I call for the yeas and nays on the amend-
ment, Mr. President.

The yeas and nays were not ordered.

The PRESIDENT pro tempore. Will the Senate concur in
the amendments reported from the Committee of the Whole to
the Senate, with the exception of the one on which a separate
vote has been reserved?

The amendments not reserved were concurred in.

Mr. KEARNS. Mr. President, I offer the amendment which
I send to the desk.

The PRESIDENT pro tempore. The amendment proposed
by the Senator from Utah will be stated.

The SEcRETARY. In section 18, on page 22, at the end of line
11, it is proposed to insert the following:

Provided, That, the State of Utah consentluf thereto, that portion
of Arizona Territory lying north and west of the center of the (Colo-
rado River shall be annexed to and form a part of said State of Utah.

The PRESIDENT pro tempore. The question is on the
amendment proposed by the Senator from Utah.

Mr. KEARNS. Mr. President, the amendment to which I de-
sire to call the attention of the Senate is for the purpose of an-
nexing to the State of Utah that portion of Arizona called * the
Arizona strip,” lying north and west of the Grand River.
There are several reasons why that strip should become a part
of the State of Utah. One is that the few hundred inhabitants
therein are isolated from the capital of their own Territory.
Senators who have had the opportunity of visiting the Grand
Canyon of the Colorado know how impossible it is to eross
that Grand Canyon. The Grand Canyon at the place where it
intersects the southern line of Utah and the northern line of
Arizona is from 2500 to 4,000 feet deep—a box canyon.
Throughout the whole distance of that river there is only one
ford or means of crossing. That makes it necessary for the
inhabitants living on this strip to go to Los Angeles so as to
reach the capital of Arizona or to pass around to Pueblo, Colo.,
to reach there. They have to travel a thousand miles to get to
their own capital.

Mr. BEVERIDGE. I will ask the Senator how much of this
territory there is and what is the character of it?

Mr. KEARNS. It embraces about 7,000 square miles.

Mr. BEVERIDGE. It does not include the Grand Canyon
itself?

Mr, KEARNS. It does not.

Mr. BEVERIDGE. It leaves that for Arizona?

Mr. KEARNS., Yes. All the commercial interests of the
sirip belong to citizens of Utah. It is very limited. There are
no producing mines and no very valuable taxable property
there., It is very difficult for the Territory of Arizona to en-
force its criminal laws there, In faet, it is unable to do so.
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On the other hand, Arizona affords a refuge to criminals- who
steal cattle or stock or commit other depredations in Utah.
They pass over into the strip which is called * the Arizona
strip,” and before we can get a requisition for their arrest
from the governor of Arizona they pass down to California or
into the State of Colorado, which makes the enforcement of the
law extremely diflicult.

For these reasons, Mr. President, and others which I might
state but for the lateness of the hour, I trust the Senate will
adopt the amendment.

Mr. BEVERIDGHE. Mr. President, it seems, upon the state-
ment which has been made by the Senator from Utah [Mr.
Kearns], that this is a very just amendment, since it is a
measure which injures no one and deprives no one of any right,
but, upon the contrary, is a measure purely in the interest of
justice,.so that the criminals from both the State of Utah and
the Territory of Arizona may be apprehended, and this strip of
land, which is of such a bad character, as described by the Sen-
ator, shall no longer be a refuge for lawbreakers. So I accept
the amendment on behalf of the committee.

The PRESIDENT pro tempore. The question is on the
amendment proposed by the Senator from Utah.

Mr. BAILEY. Before that trade is consummated, I want the
yeas and nays.

The PRESIDENT pro tempore.
stand the Senator from Texas.

Mr. BAILEY., The Senator from Texas did not exactly in-
tend the Chair to understand him, but having said it, I will re-
peat. Before that trade is consummated, I want the yeas and
nays.

The PRESIDENT pro tempore. That is what the Chair
wished to understand—whether the Senator demanded the yeas
and nays. i

The yeas and nays were ordered.

Mr. BEVERIDGE. Mr. President, with reference to that
amendment, I wish to say that it was proposed to the Commit-
tee on Territories. It was proposed and offered by the Senator
from Utah [Mr. Kearxs] in the early stages of this discussion.
The Senator from Texas [Mr. BArLEy] perhaps did not know
that faet. The amendment has been printed and laid on the
tables of Senators.

The Secretary proceeded to call the roll.

Mr. HOPKINS (when his name was called). I transfer the
pair I had with the senior Senator from Alabama [Mr. MorGAN]
to the senior Senator from New York [Mr. Prarr], and vote, I
vote * yea.” A

Mr. McLAURIN (when Mr. MoxNEY’'s name was called). My
colleague [Mr. MoxNEY] is paired with the senior Senator from
Wyoming [Mr. WABREN].

The roll call was concluded.

Mr. BACON. I again announce my pair with the junior
Senator from Rhode Island [Mr. WerMore], who is detained
from the Chamber by illness.

Mr. CLARK of Wyoming. My colleague [Mr. WARREX], who
was called from the Chamber some time ago, wished me to an-
nounce his pair with the Senator from Mississippi [Mr. MoxNEY]
if a roll call should be had.

Mr. GORMAN. I was requested by the senior Senator from
Alabama [Mr. Morcax] to announce that he is paired with the
junior Senator from Illinois [Mr. Hopxixs] for the day. I
desire to call the attention of that Senator to the fact that the
Senator from Alabama is now absent.

Mr. HOPKINS. I will state to the Senator from Maryland
that I transferred my pair with the Senator from Alabama
[Mr. MorgaN] to the senior Senator from New York [Mr.
Prarr], who had been here all afternoon, but left about the same
time the Senator from Alabama did.

Mr. GORMAN. I will say to the Senator from Illinois that I
understood from the Senator from Alabama, as we all did on
this side, that it was a specific pair with the Senator from Illi-
nois, and not to be transferred.

Mr. HOPKINS. I take the responsibility of doing what I
have done.

Mr. GORMAN. I recognize the Senator’s right to do so.

The result was announced—yeas 38, nays 33, as follows:

The Chair did not under-

YEAS—38.

Allee Depew Gamble Penrose
Alllson Dick Hale Platt, Conn.
Ankeny Dietrich Hopkins Proctor
Ball Dillingham Kean &::rlea
Beveridge Dolliver Kearns tt
Burcows. Paltbanks otgs = Spoons

Urrows T

Iap Foster, Wash.  Lon sfewart
Cla.rll:. Wyo. Frye

om ton Nelson

NAYS—33.

Alﬁer Cla Hansbrough Patterson
Bailey Cockrell Heyburn Perkins
Bard Danlel MeComas Simmons
Bate Dubois MeCreary Stone
Berr, Foraker MeCumber Taliaferro
Blackburn Foster, La. McEner, Teller
Carmack Gallinger MceLaurin
Clark, Mont. Gibson Mallory
Clarke, Ark. Gorman Martin

NOT VOTING—19.
Aldrich Elkins Money Platt, N. Y.
Bacon Hawley Mor Tillman
Burton Knox Newlands Warren
Crane Latimer Overman Wetmore
Cuiberson Mitchell Pettus

So the amendment of Mr. Kearns was agreed to.

The PRESIDENT pro tempore. The question before the
Senate now is on the amendment offered by the Senator from
California [Mr. Bagrp].

Mr. BEVERIDGE. On that I ask for the yeas and nays.

The yeas and nays were ordered. - -

Mr. PERKINS. Before the roll is called, I desire to state
that when this bill was under consideration in Committee of
the Whole, and after I had voted, I received a note from the
Senator from Pennsylvania [Mr. Knox] stating that he was op-
posed to the Bard amendment, and was ill at home, and desired
me to pair with him upon that vote. This note was received
after I had voted. Had I received the message prior to that
time, Senatorial courtesy would have prompted me to pair with
the Senator.

Having already voted upon the amendment when in Commit-
tee of the Whole, and it now being in the Senate, I can not with
propriety pair with the Senator from Pennsylvania. Otherwise
I should be glad to do so, bad I received his note before commit-
ting myself by my vote.

The PRESIDENT pro tempore. The Secretary will call the
roll.

The Secretary proceeded to call the roll.

Mr. BACON (when his name was called). I again announce
my pair with the junior Senator from Rhode Island [Mr. WET-
MORE], who has been called away by illness. If he were present,
he would vote “ nay,” and I should vote “ yea.”

Mr. McLAURIN (when Mr. MoxNEY's name was called). I
wish to state that my colleague [Mr. MoNEY] is paired with
the Senator from Wpyoming [Mr. WARrrRex]. If my colleague
were present, he would vote “ yea.”

The roll call was concluded.

Mr. CLARK of Wyoming. My colleague [Mr. WaRrrex] Is
unavoidably detained from the Chamber, and is paired with the
Senator from Mississippl [Mr. MoxeY].

The result was announced—yeas 38, nays 38, as follows:

YEAS—38.
Alﬁer Culberson Heyburn Patterson
Balley Daniel Latimer Penrose
Bard Dubois McCreary Perkins
Bate Elkins McCumber Simmons
Berr, Foraker McEne ewart
Blackburn Foster, La. McLaurin Stone ;
Carmack Gallinger Mallory Taliaferro
Clark, Mont. Glbson Martin Teller
Cla Gorman Newlands
Cocirell Hansbrough Overman
NAYB—38.

Allea Cullom Fulton Millard
Allison Depew, Gamble Nelson
Ankeny ick Hale Platt, Conn.
Ball Dietrich Hopkins Proctor
Béveridge Dillingham Kean Quarles
Burnham Dolliver Kearns Bceott
Burrows Dryden Kittredge Smoot
Clapg Fairbanks Lodge Spooner
Clark, Wyo. Foster, Wash Lon
Clarke, Ark. MeceComas

= NOT VOTING—14.
Aldrich Hawley Morgan Warren
Bacon Knox Pettus Wetmore
Burton Mitchell Platt, N. Y.
Crane Money Tillman

So the Senate refused to concur in the amendment made as in
Committee of the Whole.

Mr. BACON. I move to strike out all of the bill, beginning
in section 19 and extending to section 37.

Mr. President, I will state to the Senate that the amendment
which I propose strikes out everything in the bill relating to
New Mexico and Arizona, and if it should be adopted and the
bill passed after the adoption of such an amendment it would
result in the admission of Oklahoma and the Indian Territory
& ol?x?l State, and that would be the entire scope and effect of

I desire to say that I think the argument of Senators on the
opposite side, who have most strenuously contended that New
Mexico was unfit for statehood, if followed to its legitimate and
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logical end, must result in the corresponding conclusion that
the two together ought not to be admitted.

If it be said that Arizona is no more worthy of admission
than is New Mexico, then the extension of the area and the
doubling of the population do not meet the objection. If, on
the other hand, it is said that New Mexico, by reason of its pe-
culiar population, is unfit to be admitted to statehood, the argu-
ment can not be answered that it is a monstrous Iniquity under
such circumstances to tie Arizona to New Mexico and admit
them as one State.

Mr. President, while T am presenting this view of it, I desire
to call the attention of the Senate to the very earnest appeal
made by the Senator from Indiana [Mr. BevErmce], in charge
of this bill, against a separation of the two Territories—Indian
Territory and Oklahoma—upon the ground that it was the earn-
est wish of those two Territories to be consolidated in one
State; and the Senator appealed to the Senate, not only earn-
estly, but passionately, not to disregard the express wish of
these two Territories.

Mr. President, there is no Senator here, however earnest he
may be in the advocacy of the proposition that one State be
made of the two Territories of New Mexico and Arizona, who
will say there is any evidence upon which the Senate could
confidently proceed that it is the desire, either of the people
of Arizona or of New Mexico, that they should be united in one
State.

Therefore the passionate argument of the Senator from In-
diana against a separation of Oklahoma and the Indian Terri-
tory into two States applies with equal force and logic to the
contention that New Mexico and Arizona should not, against
the expressed and avowed wish of the people of each of those
Territories, be included in the same State.

Therefore, Mr. President, while some of us have voted for
the creation of New Mexico as a separate State, as that has
been decided against by the Senate, and that by a tie vote, by
every consideration, it seems to me, the Senate should equally
decide that it will not, at this time, admit either one of them.

Mr. PLATT of Connecticut. I wish to say a word. If I
understand the bill as it is now and without further amend-
ment, it admits Oklahoma and the Indian Territory as one State.
1t admits New Mexico and Arizona as one State, provided that
each, Arizona and New Mexico, shall vote separately to have it
so admitted. It seems to me that if the people of the Territo-
ries of New Mexico and Arizona should vote that they wish to
come in as one State they ought to have that privilege.

Mr. BACON. May I ask the Senator from Connecticut a
question before he yields the floor?

Mr. PLATT of Connecticut. Certainly.

Mr. BACON. If the Senator agrees with the Senators who
have argued with so much earnestness that the people of New
Mexico are unfit for statehood, would the Senator say that that
difficulty and objection would be cured by uniting New Mexico
with Arizona and bringing them in as one State?

Mr. PLATT of Connecticut. Ishould say that if we give these
Territories separately the right to say whether they wish to
come In at this time as one State, it is a good provision to make.
The people of either Territory can vote that they do not wish
to come in, and then that ends it

Mr. CARMACK. Mr. President, it seems to me the argu-
ments which have been put forward here against the admission
of New Mexico as a State are not arguments against the admis-
sion of New Mexico, but they do constitute a conclusive argu-
ment against the joining of New Mexico and Arizona.

The Senator from Wisconsin [Mr. SpooNER] referred to the
fact that the people of New Mexico use interpreters in their
court proceedings, in their Territorial legislature, and in their
conventions. That will be just as true if they are joined with
the Territory of Arizona as it would be if that Territory was
‘admitted as a State. The people of New Mexico are not neces-
sarily incapable of self-government or unfit for self-government
by reason of the fact that they are of a different race from
ours, or of a different blood from ours, or even because they do
not speak the same language we do. But that does tend very
strongly to incapacitate them for governing another people who
are of our race and blood and do speak our language.

If the people of New Mexico are not fit to exercise the right
of self-government, then they are not fit even to vote upon the
question whether or not they shall be admitted to statehood
with the Territory of Arizona.

Mr, SPOONER. I desire to say slmply a word. I did mot
refer to the use of interpreters In court., That often happens
in the courts of the United States. It happens in my own
State. It happens in all other States. I referred to the fact
that the statutes had to be printed in two languages, and that an
interpreter had fo be used, as this report shows, to interpret

the charge of the court to the jury; that sometimes an inter-
preter had been admitted as a necessity to the jury room.

Mr. CARMACK. Will the Senator yield for a question?

Mr. SPOONER. Yes.

Mr. CARMACE. Would not that be true if New Mexico were
admitted jointly with Arizona? Would not the same objection
obtain? How would it obviate the difficulty to join the two
Territories?

Mr. SPOONER. I simply rose to correct the Senator's state-
ment. :

Mr. HEYBURN. Mr. President, I have proceeded all along
upon the theory that it was unfair to the people of the western
section of this country to mortgage the future of so large an
area by admitting it as one State. It is unfair from the stand-
point of the people of that Territory. They could settle that by
voting under the Foraker amendment. But it is unfair to the
other sections of the country, and if it is true, as it has been
urged, that the people of those two Territories are not equipped
for statehood, then let them wait until they are equipped. My
objection is based upon the element contained in this proposed
legislation of a mortgage upon the future of those people. Sup-
pose we concede at this period of the discussion that they are not
equipped, that the grade of citizenship is not up to the standard,
and that the development of the resources of the country is not
up to the standard of statehood. If we have reached that point,
and we seem to have reached it, then the logical conclusion is
that those two geographical subdivisions of the United States
should remain out of the Union until they are equipped for
statehood.

Upon those grounds, and upon those grounds alone, at this
stage of the consideration of the bill, I am bound to vote for the
amendment as proposed at this time to leave these two
Territories out of this measure.

Mr. PATTERSON. I should like to know whether it would
be in order to offer an amendment to perfect the bill before the
amendment which has been offered by the Senator from Georgia
is voted upon?

The PRESIDENT pro tempore. To perfect that portion of
the bill which the Senator from Georgia proposes to strike out?

Mr. PATTERSON. It perfects it, and also adds to the first
part of the bill. I will send the amendment to the desk and
ask that it be read.

The PRESIDENT pro tempore. It is entirely in order to
move to amend that portion of the bill which the Senator from
Georgia proposes to strike ount.

AMr. PLATT of Connecticut. That portion of the amendment
is undoubtedly in order.

The PRESIDENT pro tempore. That portion is in order.

Mr. LODGE. The other is out of order.

Mr. PLATT of Connecticut. But, as I understand, the amend-
ment also refers to some other portion of the bill.

The PRESIDENT pro tempore. That part of the amendment
will have to be offered as a separate amendment.

Mr. PATTERSON. Then I will offer the second part of the
amendment as I have sent it to the desk, which amends the part
I moved to have stricken out in line 16, page 23.

The PRESIDENT pro tempore. The amendment will be
stated.

The SecrerTArY. In line 16, page 23, before the word “ citi-
zens,” strike out the word “ male.”

Mr. PATTERSON. Mr. President, it pains me that the Sen-
ator from Indiana [Mr. BeveEripge], who, I believe, is in sympa-
thy with this movement, should be inclined to smile audibly at
this early stage of the discussion. The amendment as a whole
was intended to strike out from that part of the bill in line 9,
on page 2, section 2, the word “ male,” and from line 16, page 23,
the word “ male.” If the amendment shall be adopted, it simply
enlarges the voting population upon the question of the election
of the constitutional conventions, and then upon the adoption
or rejection of the constitution that may be framed.

I wish the Senate to understand that the amendment does
not carry equal suffrage beyond the gquestion of the constitution
itself. It permits women of full age in the preposed two new
States to vote for members of the constitutional conventions,
and then after the constitution is adopted it will permit them to
vote upon its ratification or rejection. The amendment does not
create woman suffrage in the new States. That is a matter
which will be left distinetly to the constitutional convention
Itself, As I suggested before, it simply proposes to allow
women, with men, to vote for members of the constitutional
conventions, and then to vote upon the ratification or rejection
of such instrument as the conventions may adopt.

Who will say, Mr. President, that such a privilege should not
be glven to the women of these now four Territories? It is
the crucial time for the future of these four Territories in con-
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nection with the proposed statehood. The constitutional con-
ventions will have everything with which women are most
deeply concerned to consider—the question of divorces, the ques-
tion of the right of parents to children, the guestion of the
ownership of property by wives, the question of the right of
wives to the proceeds of their own labor, and the question of
schools. Who, Mr. President, is more deeply interested in
these different questions than are the women of these now four
Territories? Whatever may be said of the bravery, the cour-
age, the self-sacrificing devotion, and the patriotism of those
who left behind them the civilization and the comforts of their
eastern homes, as applicable to the men, may be emphasized
fivefold as applicable to the women.

Mr. President, this is in the line of the progress of civiliza-
tion. We already have four States which give full suffrage to
women. We have seventeen States which allow tle women
to vote at all school elections and for all school officers. The
State of Kansas permits the women of that State to vote in
all municipal elections and for all city officials; and at least
four States in the Union permit their women to vote upon mat-
ters that affect certain kinds of taxation and apprepriations
for public works.

If that has been the progress upon the line of broadening
suffrage, and if the revolution is still going forward, I ask
honorable Senators why Congress should not say to the people
who live in these Territories that the women in the Territories
as well as the men shall vote for members of the constitutional
conventions, that their influence may be directly felt in the
creation of the constitutions under which it is expected that the
people of these States will live practically forever?

It seems to me, Mr. President, that this is not unreasonable.
As I suggested, it does not impose or secure equal or woman
suffrage in these proposed new States. It simply gives to the
women of the States a voice in the preparation of the constitu-
tion under which all must live, and in the rejection or the adop-
tion of the constitution. 'The constitutional conventions will
have the duty devolved upon them of determining what the
quality of suffrage in these four proposed States shall be there-
after.

The PRESIDENT pro tempore. The question is on agreeing
to the amendment proposed by the Senator from Colorado [Mr.
PATTERSON].

The amendment was rejected.

The PRESIDENT pro tempore. If there be no further
amendments, shall the amendments be engrossed and the bill be
read a third time?

Mr. GORMAN. I understand that we have not voted on the
amendment of the Senator from Georgia [Mr. Bacoxn].

Mr, CULLOM. That is the amendment pending. -

The PRESIDENT pro tempore. The Chair begs pardon of
the Senate. The Chair had forgotten that the pending amend-
ment is that offered by the Senator from Georgia. The question
is on agreeing to that amendment.

Mr. GORMAN. I ask for the yeas and nays on the amend-
ment.

The yeas and nays were ordered.

Mr. NEWLANDS. Mr, President, I wish to say a few words
regarding the amendment. I understand the amendment to be
to strike out all the portions of the bill relating to New Mexico
and Arizona, leaving it a bill for the joint statehood of Okla-
homa and the Indian Territory.

Now, Mr. President, I understand that the opposition to the
separate statehood of New Mexico and Arizona is not based
upon any desire to deny to the area of land covered by these
two Territories and the population that will hereafter live there
the right of a fair and proper representation in the Union of the
United States. I understand the sole objection to the separate
statehood of Arizona and New Mexico is that neither of those
Territories has at present the population that entitles it to
statehood, and that neither of them has the present resources so
fully developed, so fully explored, so definitely ascertained as to
give, as the Senator from Indiana has said, collaterals to the
Union for future development—for a future increase in popu-
lation and in wealth.

Now, then, if that be so, if that argument be made in all sin-
cerity, surely the appeal should be listened to which suggests
that the Government of the United States wait until the needed
demonstration is made; that we should not prematurely force
so large an area of land into one State; that we should not
prematurely force the creation of so large a State upon the as-
sumption that neither the existing population nor the existing
wealth are sufficient to maintain statehood, and that there is
no adequate assurance of sufficient population and wealth in the
future.

I think there is some weight in the suggestion as to popula-

tion; that whilst heretofore Territories having only 60,000
population have been admitted as States in the Union, and later
on the test of population has been requiring a population equal
to that required for Congressional representation—125,000 or
150,000—there is something in the statement that the 60,000 of
years ago or the 150,000 of a later period bore a greater propor-
tion to the population then existing in this country than the
population existing in New Mexico or the population existing in
Arizona, or the population existing in both, perhaps, bears to the
present total population of the United States.

But if they have not got the requisite population to maintain
what this Congress may regard as the present standard for
statehood, if they have not the existing wealth that sunits the
views of Congress regarding the existing standard of statehood,
it seems to me that the only fair and just thing to do is to allow
each one of these Territories to remain in a Territorial condition
until it has reached to or approximates the standard fixed by
Congress, and not to force them into a Union to which they are
repugnant, and not to force them to the unnecessary expense to
which the procedure pointed out by this bill will subject them,
in holding a constitutional convention and election.

The PRESIDENT pro tempore. The guestion is on agreeing
to the amendment proposed by the Senator from Georgia [Mr.
Bacox]. On this question the yeas and nays have been or-
dered. The Secretary will call the roll.

The Secretary proceeded to call the roll.

Mr., McLAURIN (when Mr. MoNeY'S name was called). My
colleague [Mr. MoxEeY] is paired with the senior Senator from
Wyom,ing [Mr. WarreN]. If he were present, he would vote
e yea-'

The roll call having been concluded, the result was an-
nounced—yeas 39, nays 36, as follows:

YEAS—39.
Alger Cockrell Hansbrough Newlands
Bacon Culberson Heyburn Overman
Bard Danlel Latimer Patterson
Bate Dubois McCreary Perkins
Be Elkins McCumber Simmons
Blackburn Foraker McEne Stewart
Burrows Foster, La. McLaurin Stone
Carmack Gallinger allory Taliaferro
Clark, Mont. Gibson Martin Teller
Clay Gorman Morgan

NAYS—36.
Allee Depew Fulton McComas
Allison Dick Gamble Millard
Ankeny Dietrich Hale Nelson
Ball Dillingham Hopkins Penrose
Beveridge Dolliver ean Platt, Conn.
Burnham den Kearns Proctor
Clapp rbanks Kittredge Quarles
Clark, Wyo. Foster, Wash. Lodge Smoot
Cullom Frye Long Spooner

NOT VOTING—15.

Aldrich Crane Money Tillman
Bailey Hawley Pettus Warren
Burton Knox Platt, N. Y. Wetmore
Clarke, Ark. Mitchell Beott .

So Mr. BacoN's amendment was agreed to.

Mr, BACON. Mr. President, am I recorded as voting on the
last vote?

The PRESIDENT pro tempore. The Chair is informed that
the Senator is recorded in the affirmative.

Mr. BACON. I voted inadvertently. I am paired with the
junior Senator from Rhode Island [Mr. WerMmoRE], and I there-
fore ask leave to withdraw my vote.

The PRESIDENT pro tempore. Is there objection to the
Senator from Georgia withdrawing his vote?

Mr. BACON. I voted inadvertently, without thinking for a
moment of my pair.

The PRESIDENT pro tempore. The Chair hears no objec-
tion, and the vote of the Senator from Georgia is withdrawn.

Mr. BARD. Mr. President, I propose an amendinent similar
to the one I have heretofore offered relative to the admission of
New Mexico, the principal change being the striking out of lines
3, 4, and 5, on page 6 of that amendment.

Mr. NELSON. That is practically the same amendment that
we have already voted upon. I make the point of order that the
amendment is not in order.

Mr. PLATT of Connecticut. Mr. President, I should like to
be advised more particularly in what respect the amendment
which has just been offered by the Senator from California
[Mr. Barp] differs from the amendment which was adopted as
in Committee of the Whole, in which the Senate refused to

concur.
Mr. BARD. Mr. President——
Mr. MALLORY. Mr. President, we should like to hear what

is the proposed amendment. I have not been able to bear it,
and do not know what It is about.
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beur. EIATB of Connecticut. I suppose the amendment should
» Ted

The PRESIDENT pro tempore. The amendment seems to be
precisely the same as that which has already been nonconcurred
};1 by the Senate, with the exception, perhaps, of two or three

nes,

Mr. BARD. It is, with the exception of striking out the
words on the sixth page in lines 3, 4, and 5, as follows :

That said State shall never enact any law restricting or abridging
the right of suffrage on account of race, color, or pre\ﬁous condition
of servitude.

Mr. PLATT of Connecticut. I submit, Mr. President, that
that does not make the amendment in order, and that it is
merely a substitute, so to speak.

" Mr. BARD. Mr. President, the amendment which I offered
before was offered as in Committee of the Whole, and I think
it makes a difference, the bill now being in the Senate.

Mr. LODGE. But we took a vote on that amendment in the
Senate.

The PRESIDENT pro tempore. There was a vote in the
Senate on the question of concurring in that amendment, which
had been favorably reported from the Committee of the Whole
to the Senate, and then in the Senate there was a refusal to
concur in the amendment. Now, practically, this is precisely
the same amendment, with the exception of two or three lines,

Mr. ELKINS. It is very important, and is another amend-
ment altogether.

Mr. FORAKER. Mr. President, I know nothing about this
amendment, except only as it has just now been explained. I
did not know the Senator from California intended to offer it,
but, as I understand, as the amendment has been explained, it
is an amendment that does differ from the one upon which
we voted; and it does differ, it seems to me, as to a very mate-
rial matter—if it was proper to have that matter in the bill at
all—relating to the question of suffrage, striking it from
the covenant which we require the States to make. I should
like a ruling on it.

Mr. NELSON. 1 desire to say, in reply to the Senator from
Ohio [Mr. ForakER], that the Senator from Texas [Mr, BaiLey]
the other day argued that those words were merely surplusage ;
that it was a matter contained in the fifteenth amendment. It
is practically the same thing we have voted upon, an¢ therefore
it is not in order.

Mr. FORAKER. It may be that it is merely surplusage.
I think there is a good deal in that proposition. The Senate,
however, did not accept that view of it. The Senate kept it in
the bill after voting on it. It seems to me that the striking out
of the words suggested by the Senator from California makes
it a different amendment.

Mr. GORMAN. Mr, President, I think that the rule is per-
fectly clear. This amendment was offered when the Senate
was acting as In Committee of the Whole, voted upon, and
adopted. It was reserved for a separate vote when the bill
was reported to the Senate, and by a tie vote it was lost. Now
the distinguished Senator from California [Mr. Barp] has
changed his amendment, and under the rule, no matter how
slight the change may be, that change having been made, it is
unquestionably, and it has always been so held, that a Senator
has the right to have a vote in the Senate upon such a proposi-
tion. That right is so sacred to every Senator and to the Senate
itself that I trust there will not be the slighest hesitation on
the part of the Senate in performing its duty. I am sure I
am perfectly accurate when I say that such has been the uni-
versal rule of the Senate.

The PRESIDENT pro tempore., The Senator from California
must satisfy the Chair that he has changed the amendment.
The Chair does not see from the reading of it and from merely
looking at it that there are changes. If the Senator from Cali-
fornia will state what the changes are which will make the
amendment in order, the Chair will then rule.

Mr. BARD. Mr. President, I have already stated——

The PRESIDENT pro tempore. The Chair could not hear the
Senator.

Mr. BARD. I have already stated and explained the altera-
tion referred to, which is the striking out of three lines of the
Gth clause, on page 6, of the amendment I offered—Ilines 2, 3, 4,
and 5, which read as follows:

That said State shall never enact any law restric or abridging
the right of suffrage on account of race, color, or previous condition
of servitude. ‘

Those are the words I propose to strike out.

The PRESIDENT pro tempore. What other change has the
Benator made?

Mr. BARD. None other.

Mr, SPOONER. I should like to inquire to what section of

appropriate thing to do;

the bill the amendment proposed by the Senator from Cali-
fornia applies?

The PRESIDENT pro tempore. Commencing with section
19 and including the remainder of the bill.

Mr. BEVERIDGE. It is to strike out.

The PRESIDENT pro tempore. The Chair will rule the
amendment is in order.

Mr. BLACKBURN. On that amendment I ask for the yeas
and nays.

The yeas and nays were ordered; and the Secretary called
the name of Mr. ALDRICH.

Mr. MALLORY. Mr. President, a great many of us over here
have not any idea what this amendment is, and we should like
to have it read at the desk.

The PRESIDENT pro tempore. The yeas and nays have
been ordered, and the first name on the roll has been called.
The Senator is too late.

The Secretary resumed the call of the roll.

Mr. BACON (when his name was called). I again announce
my pa]nr with the junior Senator from Rhode Island [Mr. WET-
MORE].

The roll call was concluded.

Mr, BEVERIDGE. Mr. President——

Mr, COCKRELL. Let the vote be announced.

Mr. BEVERIDGE. I desire to change my vote. I should
like my name to be again called. ;

The Secretary called the name of Mr. BEVERIDGE,

Mr. BEVERIDGE. I change my vote from “nay” to “ yea,”

The result was announced—yeas 40, nays 37, as follows:

YEAS—40.
Alger Cockrell 1ansbrough Newlands
Bailey Culberson Heyburn Dverman
Bard Danlel Latimer Patterson
Bate Dubois McCreary Penrose
Beveridge Elkins MeCumber Perkins
Berrﬁ oraker McEner, Simmons
Blackburn Foster, La. McLaurin Btewart
Carmack Gallinger Mallory Btone
Clark, Mont. Gibson Martin Taliaferro
Clay Gorman Morgan Teller

NAYS—37.
Allee Gamble Nelson
Allison Dick Hale Platt, Conn.
Ankeny Dietrich Hopkins Proctor
Ball Dillingham Kean Quarles
Burnham Dolliver edarns Scott
éi;znows ?;fd]].an - Kittredge gmoot
>lap rban Lodge ner
Clare, Wyo. Foster, Wash. Long o
Clarke, Ark. Frye MeComas
Cullom Fulton Millard

NOT VOTING—13.

Aldrich Hawley Pettus Wetmore
Bacon Knox Platt, N. Y.
Burton Mitchell Tillman
Crane Money ‘Warren

So the amendment of Mr. BArp was agreed to.

Mr. BEVERIDGE. I move to reconsider the vote by which
the amendment was agreed to.

Mr. GORMAN. I move to lay that motion on the table.

Mr. FORAKER. 1 rise to a parliamentary inquiry. Has a
Senator the right to change his vote on the roll call unless he
states he has voted under a misapprehension?

The PRESIDENT pro tempore. He has a right to change his
vote at any time before the result is announced.

Mr. FORAKER. I merely make the inquiry.

Mr. GORMAN, I move to lay the motion of the Senator from
Indiana on the table.

The PRESIDENT pro tempore. The Senator from Indiana
[Mr. Bevermnge] moves to reconsider the vote by which the
amendment of the Senator from California [Mr. Bagp] was
agreed to.

Mr. GORMAN. I move to lay that motion on the table.

Mr. SPOONER. The Senator from Indiana has the floor.

Mr. BEVERIDGE. I bave not yielded the floor, Mr. Presi-
dent.

Mr. GORMAN. I beg pardon. I did not know that. Then
I withdraw my motion, of course.

Mr. BEVERIDGE. Mr. President, I had not intended to say
anything more—

Mr. BELKINS. I do not think debate is in order.

Mr. BEVERIDGE. Yes; it is.

The PRESIDENT pro tempore. The Senator from Indiana
is recognized.

Mr. BEVERIDGE. Mr. President, when the vote was origi-
nally called for upon the amendment of the Senator from Cali-
fornia I had intended to address the Senate under the ten-
minute rule. As chairman of the committee, I thought that an
but at the moment the vote was
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called for I had been summoned into the Marble Room and was
not able to return until T heard the ringing of the bell which
announced the beginning of the vote. It was said in the begin-
ning of this matter that no one would question the propriety of
the committee, or some Senater in its behalf, closing the debate
under the ten-minute rule in reply to the Senator from Cali-
fornia.

Mr. President, there has been a long and interesting session,
but I think no incident of it, perhaps, was more interesting than
the fact that the Senator from CQCalifornia should offer this
amendment. When he did offer it, Mr. President, much to my
surprise, I sent to the document room for the interesting speech
whieh the Senator from California, then in aecord with his col-
leagues in this Chamber, made two years ago in opposition to
the admission of both New Mexico and Arizona. If time per-
mitted I should like to read that speech and confront the Sen-
ator from California now with what he then said. At that time
he was against the admission of both of these Territories. At
that time he said that neither had sufficient population. At
that time he pointed out the appalling figures with to
illiteracy. At that time he showed that there were none of the
elements of statehood In either of them taken separately. Two
years have passed. That speech was made after careful prepa-
ration. There has been no change in those Territories. Why
has there been a change in the Senator from California?

Mr. FORAKER. Mr. President——

Mr, BEVERIDGE. The Senator from California——

The PRESIDENT pro tempore. Does the Senator from Indi-
ana yield to the Senator from Ohio?

Mr. FORAEKER. I will not interrupt the Senator. I merely
would like to know whether there has not been a change also in
the Senator from Indiana?

Mr. BEVERIDGE. 1 hope there has, and for the better. So
far as concerns a change in the Senator from Indiana, I never
announced myself as against the proposition which seems to com-
mend itself even to the judgment of the Senator from Ohio, if he
were permitted to vote his judgment, for the union of these two
Territories, if a majority in each of them, voting separately, said
it was the desire of the two Territories to be joined.

We have heard an eloquent speech from the Senator from
Ohio [Mr. Foragrr]. We have heard eloguent speeches from
other Senators upon this side of the Chamber——

Mr. FORAKER. The Senator will allow me to interrupt him
for a minute?

Mr. BEVERIDGH. Certainly.

Mr. FORAKER. I stated in the speech to which the Senator
referred that I should dislike exceedingly to see the two Ter-
ritories joined even if they should vote in favor of such a join-
ing. I .was opposed to it as unwise and impolitie, even in that
event.

Mr. BEVERIDGE. Ab, it comes back to the old proposition
that not even the people of the Territories are themselves to be

itted to say what they would like their destiny to be.
Gentlemen are-not willing for this guestion to go to the ballot
box. They are not willing for the people themselves to say at
the ballot box what they want, even when voting separately.

The Senator from Michigan [Mr. Arger] yesterday addressed
me, and I asked him the question, “Are you willing to vote fo
have these Territories come in as they vote separately?” He
answered that he was. I asked him if that was his position.
He answered it was; and I contrast what he said yesterday
with his votes to-day.

Mr. President, it is a serious business in which we are deal-
ing. I have never yet been able to see why it was that Sen-
ators were not willing to take the volice of the people. I have
never been able to see why it was that they were willing to
insist that gentlemen who want to fill offices, State and national,
in those two Territories, should represent the people’s wishes
rather than the people themselves. I call the attention of Sen-
ators on both sides of the Chamber to what you are voting for
in this matter, if you vote to keep out those two Territories.
Xou are voting to prevent the people themselves from saying
whether they shall be joined again as they were once joined.

But not eontent with that, not content with striking out the
whole matter, which was the original proposition of the Senator
from QCalifornia, not content with adopting the suggestion of
the Senator from Ohio, the Senator from California now pro-
poses to go back on his record of two years ago and negative
the words that he then so carefully prepared by agreement with
his colleagues upon the majority of the committee, and to bring
in New Mexico alone.

Mr. President, there is no use detaining the Senate upon the
question of New Mexico's present incapacity for statehood by
itself. One hundred and twenty thousand Mexicans, most of

them Spanish speaking—excellent people, mo doubt—out of a
population which at most does not number 200,000, And how
long a time has it taken that population to accumulate there?
Fifty-six years? No; it has been in the Union fifty-six years,
but it has been settled since the sixteenth century.

Mr. President, why is it that it has not become more densely
populated, and with Americans, even since it was taken into the
Union? It is on account of an absence of those elements which
sustain human life—svater, soil, etc. During the same period
the great tide of American immigration has swept over our
Northwest to the Pacific Ocean; it has swept over our Middle
West to the Golden Gate. Everywhere the hosts of immigra-
tion have gone, and we have seen a continent conquered peaceably
by the settler, the pioneer, the smoke arising from whose cabin
was his pillar of cloud by day.

Mr. President, that column of peaceful invasion did not strike
New Mexico, it did not strike Arizona, simply because there was
not enough water there.

The PRESIDENT pro tempore rapped with his gavel.

Mr. BEVERIDGE. It was not on account of—

The PRESIDENT pro tempore. The time of the Senator
from Indiana has expired.

Mr. FORAKER. I move to lay on the table the motion to re-
consider.

Mr. ALLISON. I rise to a question of order. What would
be“t.;;z?emect of the motion of the Senator from Ohio if it pre-
yva

The PRESIDENT pro tempore. If the motion to reconsider
is laid on the table it is a final disposition of the vote.

Mr. ALLISON. A final disposition?

The PRESIDENT pro tempore. A final dispositon of the
vote if the motion to lay on the table prevails. The guestion
is on agreeing to the motion to lay on the table.

Mr. BEVERIDGE. On that I demand the yeas and nays.

The yeas and nay were ordered; and the Secretary pro-
ceeded to call the roll.

Mr. BACON (when his name was called). I agaln announce
my pair with the Senator from Rhode Island [Mr. WETMORE],

The roll eall was concluded.

AMr. BEVERIDGE. I ask for a call of the Senate.

Mr. COCKRELL, Mr. GORMAN, and several others. You
ean not do that.

NThe PRESIDING OFFICER (Mr. GALLINGer in the chair).

0.

The result was announced—yeas 39, nays 88, as"follows;

YEAS—30.

er Culberson Heyburn Overma
%:.Eﬂey Daniel Latimer Patf.em:n
Bard Dubois McCreary Penrose
Bate BElkins McCumber Perkins
Berr Foraker McEne: Bimmons
Blackburn Foster, La. McLaurin Btewart
Carmack Gallinger Mallory tone
Clark, Mont. Gibson Martin Taliaferro
i Gorman Morgan Teller
Cockrell Hansbrough Newlands

NAYS—38.
Allee Cullom Fulton Millard
Allison Depew Gamble Nelson
Ankeny Die Hale Platt, Conn.
Ball Dietrich Hopkins Proctor
Beveridge Dill Kean uarles
Burnham Dolliver Eearns cott
Burrows Drfden Kittredge Smoot
Clan Falrbanks Lodge Spooner
Clark, Wyo. Foster, Wash, Lon
Clarke, Ark. Frye Mc&mux
. NOT VOTING—13.

Aldrich Hawley Pettus Wetmore
Bacon Knox Platt, N. Y.
Burton Mitchell Tillman
Crane Money Warren

So the motion to lay the motion to reconsider on the table
was agreed to.

The amendments were ordered to be engrossed and the hill
to be read a third time.

The bill was read the third time and passed.

The title was amended so as to read: “A bill to enable the
people of Oklahoma and of the Indian Territory to form a con-
stitution and SBtate government and be admitted into the Union
on an equal footing with the original States; and to enable the
people of New Mexico to form a constitution and State govern-
ment and be admitted into the Union on an egual footing with
the original States.”

Mr. FORAKER. I move that the Senate adjourn.

The motion was agreed to; and (at 8 o'clock and 50 minutes
p. m.) the Senate adjourned until to-morrow, Wednesday, Feb-
ruary 8, 1905, at 12 o’clock meridian.
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FEBRUARY 7,

HOUSE OF REPRESENTATIVES.
Turspay, February 7, 1905.

The House met at 11 a. m.

Prayer by the Chaplain, Rey. HENgY N. CouvpEN, D. D.

The Journal of yesterday’s proceedings was read and ap-
proved.

MESSAGE FROM THE SENATE.

A message from the Senate, by Mr. PARKINSON, its reading
clerk, announced that the Senate has passed bills of the fol-
lowing titles; in which the concurrence of the House of Repre-
sentatives was requested :

S.3478. An act making provision for conveying in fee the
piece or strip of ground in St. Augustine Fla., known as “ The
Lines,” for school purposes; and

8.6232. An act to provide for circuit and district courts of
the United States at Selma, Ala.

The message also announced that the Senate had passed
without amendment bill of the following title:

H. R. 18523. An act making an appropriation for fuel for
the public schools of the District of Columbia.

The message also announced that the Senate had insisted
upon its amendment to the bill (H. R. 10558) referring the
claim of Hannah 8. Crane and others to the Court of Claims,
disagreed to by the House of Representatives, had agreed to
the conference asked by the House on the disagreeing votes
of the two Houses thereon, and had appointed Mr. STEWART,
gir. (tJLAPP, and Mr. MarTIiN as the conferees on the part of the

enate.

The message also announced that the Senate had passed the
following resolution :

Resolvsd, That the Secretary be directed to furnish to the House
of sRﬂggresentaﬂvas. in compliance with its request, a duplicate en-

of the bill (8. 285) to divide the State of Oregen into two
udicial dls icts.

MESSAGES FROM THE PRESIDENT OF THE UNITED STATES.

Sundry messages, in writing, from the President of the United
States were communicated to the House of Representatives, by
Mr. BAar~Es, one of his secretaries, who also informed the House
of Representatives that the President had approved and signed
bills and joint resolutions of the following titles:

On January 581, 1905:

H. R. 12808. An act to create a new division in the eastern
judicial distriet of the State of Missouri.

On February 1, 1905:

H. J. Res. 164. Joint resolution for the printing of a compi-
lation of the laws of the United States relating to the improve-
ment of rivers and harbors;

. R. 2052. An act for the relief of Ramon O. Williams and
Joseph A. Springer;

H. R. 8460. An act providing for the transfer of forest re-
gerves from the Department of the Interior to the Department
of Agriculture;

H. R. 15477. An act to change the name of a portion of
Thirteen-and-a-half street to Linworth place;

H. R. 16450. An act to authorize certain changes in the per-
manent system of highways, District of Columbia; and

H. R. 16570. An act to amend an act entitled “An act to au-
thorize the construction of a bridge across the Tennessee River
in Marion County, Tenn.,” approved May 20, 1902.

On February 2, 1905:

H. R. 6375. An act for the relief of the executors of the es-
tate of Henry Lee, deceased ;

H. R. 11370. An act to reIIeve the Italian-Swiss Agricultural
Colony from the internal-revenue tax on certain spirits de-
stroyed by fire; and

H. R. 16790. An act making Norwalk, Conn., a subport of en-

tTy(.’!n February 3, 1905:

H. J. Res. 181, Joint resolution authorizing the Secretary of
War to transfer to the militia cavalry organization at Chatta-
nooga, Tenn., a certain unused portion of the national cemetery
reservation at Chattanooga, Tenn. ;

H. R. 17333, An act to authorize the construction of a bridge
across Red River at Shreveport, La.; and

H. R. 15805. An act making appropriations for the legislative,
executive, and judicial expenses of the Government for the fis-
cal year ending June 30, 1906, and for other purposes.

On February 4, 1905:

H. R. 18035. An act to amend section 552 of the Code of Laws
for the Distriet of Columbia, relating to incorporations;

H. R. 39050. An act for the relief of W. R. Akers, of Alliance,
Nebr. ;

H. R. 3799. An act granting a pension to Emma Cortright;
H. R. 4194, An act granting a pension to Elizabeth Neilan ;
- H. R. 4627. An act granting an increase of pension to Am:ie
oung ;
H. R. 5123. An act granting a pension to Maria Eldred, for-
merly Maria Olmstead ;
H. R. 5821. An act gmnt[ng a pension to Mary A. Johns;
H. R. 9824, An act granting a pension to William Hays;
H. R. 10712. An act granting a pension to Henrietta Weidner;
H. R. 12818, An act granting a pension to Nichols M. Brock-
way ;
H. R. 13910. An act granting a pension to Henry E. Wright;
H. R. 14919. An act granting a pension to Kearney May ;
H. R. 15864. An act granting a pension to Margaret La Parle;
- }i R. 16109. An act granting a pension to Alice W. T. Groes-
ecK 3
H. IR. 16683. An act granting a pension to Jesse Peters;
H. R. 16715. An act granting a pension to Helen Calvert;
H. R. 16904. An act granting a pension to Louis Sherard;

H. R. 130. An act granting an increase of pension to Washing-
ton I. Cook;
i 11{1 Il:) 132, An act granting an increase of pension to James P.

riffit!

H. R. 606. An act granting an increase of pesion to Vincent
M., Cartwright;

H. R. 666. An act granting an increase of pension to Eva M.
Kingsbury ;
= H. R. 723. An act granting an increase of pension to Thomas

mart ;

H. R. 963, An act granting an increase of pension to Ava D.
Benjamin ;

H. R. 968. An act granting an increase of pension to Charles
W. Young;

H. R. 1286. An act granting an increase of pension to John
Brasch ;

H. R. 1324. An act granting an increase of pension to Thomas
Skidmore ;

H. R. 1445, An act granting an increase of pension to John
Ellis;

H. R. 1491. An act granting an increase of pension to Martin
L. Pembleton ;

H. R, 1573. An act granting an increase of pension to Cyrus
Hurd ;

H. R. 1901. An act granting an increase of pension to Warren
F. Barnes;

H. R. 2046. An act granting an increase of pension to Peter
W. Kreeger;

H. R.2191. An act granting an increase of pension to William
C. Pollard ;

H. RR. 2469. An act granting an increase of pension to William
Stone ;

. R. 2476. An act granting an increase of pension to Sampson
T. Grove:

H. R.2781. An act granting an increase of pension to Alta
Mira Parsons;

H. R. 2846. An act granting an increase of pension to Albert
Webb ;

H. R.2993. An act granting an increase of pension to Lewis
Townsend ;

H. R. 3002. An act granting an increase of pension to Samuel
Tillinghast ;

H. R. 3373. An act granting an increase of pension to Jacob
Cochran ;

H. R. 3831. An act granting an increase of pension to John W.
Hartley ;

H. R. 4169. An act granting an increase of pension to Thomas
J. Brooks ;

I1. R. 4242, An act granting an increase of pension to Annie
M. Wallace;

I1. R. 4322, An act granting an increase of pension to Francis
M. Hay ;

H. R. 4552. An act granting an inerease of pension to Orrin P,
Stoffer;

H. R. 4595. An act granting an increase of pension to Charles
D. Fortney ;

H. R. 4676. An act granting an increase of pension to James
B. Judson ;

H. R. 4873. An act granting an increase of pension to John
McKenzie ;

H. R.4900. An act granting an increase of pension to Sarah
Hodgson ;

H. R. 4927. An act granting an increase of pension to Eugene
P. Tewksbury ;

H. R. 4942, An act granting an increase of pension to Adam
Hand ;
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. R. 5153. An act granting an increase of pension to Jonathan
Stewart;

II. . 5243. An act granting an increase of pension to Hiram
Qualk ;

H. R. 5286, An act granting an increase of pension to Obadiah
J. Merrill ;

H. R. 5383. An act granting an increase of pension to Samuel
Shafer;

. R.’5822. An act granting an increase of pension to Eveline
Y. Ferguson ;

H. . 5884. An act granting an increase of pension to Samuel
K. White;

H. R.5951. An act granting an increase of pension to Joseph
M. White;

H. R. 5997. An act granting an increase of pension to James
Hammond ;

H. R. 6310. An act granting an increase of pension to Robert
Clarke;

H. R. 6354. An act granting an increase of pension to George
M. Simmons ;

H. R. 7000. An act granting an increase of pension to Johmn
White;
J H. R.7074. An act granting an Increase of pension to Jesse
Sims;

H. R. 7987. An act graniing an increase of pension to Francis
Scott ;

H. R. 8049. An aet granting an increase of pension to John 8.
Parker;

H. R.8708. An act granting an increase of pension to David
C. Posey ;

H. R. 8859. An act granting an increase of pension to Charles
J. Esty;

H. R. 8917. An act granting an increase of pension to Michael
Marx ;

H. R.9552. An act granting an increase of pension to Peter
Williams ;

H. R.9553. An act granting an increase of pension to Hattie
L. Rich;

H. R. 9621. An act granting an increase of pension to William
Lance ;

H. R.9696. An act granting an increase of pension to Henry
8. Austin;

H. R.9774. An act granting an increase of pension to James
M. Prince;

H. R.9860. An act granting an increase of pension to Au-
gustus Colvin;

H. R. 9906. An act granting an increase of pension to Thomas
P. Dunn;

H. R. 9939. An act granting an increase of pension to Martha
Higgins;

H. R. 10360. An act granting an increase of pension to Mary
Flynn;
¢ I1. k. 10680. An act granting an increase of pension to Samuel

B. Coe; -
'\ H. R.11015. An act granting an increase of pension to Joseph
Wardle;
' H. R. 11016. An act granting an increase of pension to Samuel
P. Short;

H. R. 11090. An act granting an increase of pension to Joseph

Reese;

H. R.11492. An act granting an increase of pension to Samuel
B. Bartley ;

H. R. 12254. An act granting an increase of pension to Mat-
thew H. Bevan;

H. R. 13082. An act granting an increase of pension to Wil-
liam E. Wheeler;

H. R. 13170. An act granting an increase of pension to Ruth
M. Shepley, now Haskell ;

H. R. 13241. An act granting an increase of pension to David
Deardourff ;

H. R. 13620. An act granting an increase of pension to Silas
W. Squires;

H. R. 13658. An act granting an increase of pension to Henry
Smith ;

H. R. 14140. An act granting an increase of pension to Wil-
liam Y. Clinton;

H. R. 14489. An act granting an increase of pension to John
M. Porter;

H. R. 14635. An act granting an increase of pension to Alex-
ander Moore;

H. R. 14662. An act granting an increase of pension to Aaron
Fanshaw ;

H. R. 14799. An act granting an increase of pension to Na-
poleon B, Wing;

H. R. 14889, An act granting an increase of pension to Alfred
W. Dearborn;

H. R. 14936. An act granting an increase of pension to James
T. Wolverton ;

H. R. 15030. An act granting an increase of pension to David
Rothschell ;

H. R. 15190. An act granting an increase of pension to James
M. Paul;

H. R. 15197. An act granting an increase of pension to Calvin
C. Griffith;

H. R. 15244. An act granting an increase of pension fo Re-
becea V. Mackenzie;

H. R. 15308. An act granting an increase of pension to Francis
M. Prewett;

H. R. 15344. An act granting an increase of pension to William
B. Atwater;

H. R. 15660. An act granting an increase of pension to Jacob
R. Sharretts;
A.H' R. 15686. An act granting an increase of pension to Anna

Dunn;

¥ E:hrl;‘ 15722. An act granting an increase of pension to David

uthrie;

H. R. 15732. An act granting an increase of pension to Edwin
0. Pierce;
HE;ihR. 15733. An act granting an increase of pension to Peter

orth ;

H. R. 15760. An act granting an increase of pension to John
W. Strayer;

H. R. 15762, An act granting an increase of pension to James
L. Olmsted ;

H. R. 15781. An act granting an increase of pension to Gran-
ville F. Plummer ;

H. R. 15782. An act granting an increase of pension to Charles
H. Warner;

H. R. 15783. An act granting an increase of pension to Charles
J. Richards;

H. R. 15784. An act granting an increase of pension to Joseph
Wingate;

H. R. 15786. An act granting an increase of pension to Horatio
W. Longa;

H. R, 15850. An act granting an increase of pension to Samuel
Shadman ;
f H{iu' 15855. An act granting an increase of pension to Loren

ustin;

H. R. 15871. An act granting an increase of pension to John
Leonard;
WHl't R. 15872. An act granting an increase of pension to Marvin

elton;
& %l I}d 15892. An act granting an increase of pension to Martha

. eld ;

IL. R. 15803. An act granting an increase of pension to James
A. McClung;
Hﬁé R. 15930. An act granting an increase of pension to William

. Uray;

H. R. 16053. An act granting an increase of pension to Flor-
ence Emery Blake;

H. R. 16077. An act granting an increase of pension to An-
drew J. Clark; ¥
HHé R.d§6081’. An act granting an increase of pension to Harrlet

. Brady ;
5 I; R. 16108. An act granting an increase of pension to Andrew

. Ray;
MH. R. 16124. An act granting an Increase of pension to John

organ;

H. R. 16125. An act granting an increase of pension to Eugene
C. Moger;

H. R. 16141. An act granting an increase of pension to John

Parks;

H. R. 16157. An act granting an increase of pension to Charles
W. Martin;

H. R. 16171. An act granting an increase of pension to Sarah
D. Tarver;

H. R. 16172. An act granting an increase of pension to Geor-
gia A. Warren;

H. R. 16173. An act granting an increase of pension to Allen

Riggs;
H. R. 16194. An act granting an increase of pension to James
Gwyn;
H. B. 16199. An act granting an increase of pension to Joseph
McGuckian ;
WHI. R. 16259. An act granting an increase of pension to John
alz ;
H. R. 16260. An act granting an increase of pension fo Fred-
erick Hark;
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H. R. 16263.
ellyn Niles;

H. R. 16303.
W. Tyler;

H. R. 16311.
Del Dowane;

H. R. 16348,
son Anderson;

H. RR. 16387.
F. Mathison;

H. R. 16442,
erine 1. Ray;

H. R. 16480.
ton Glover;

H. R. 16481. An act granting an increase of pension to Fred-
erick M. Halbritter;

H. R. 16483. An act granting an increase of pension to James
H. Silcott;

. Hé R. 16506. An act granting an increase of pension to Samuel
laray ;
H. R. 16594. An act granting an increase of pension to Jacob

A. Kryer;

H. R. 166066. An act granting an increase of pension to Al-
freda B. Coburn;

L‘eH.isR. 16704. An act granting an increase of pension to Michael
WIS §

H. R. 16807. An act granting an increase of pension to Elmer
C. Jordan;

H. R. 16809. An act granting an increase of pension to Patrick
Cotter;

H. R. 16894. An act granting an increase of pension to Jere-
miah Connor, alias James Boone;

H. R. 16945. An act granting an increase of pension to Alvin
B. Franklin;

H. R. 17093. An act granting an inerease of pension to Felix
Monaghan ;

H. R. 17241. An act granting an increase of pension to David
A. Miller; and

H. R. 7607. An act granting a pension to Joel W. Nye.

On February 6, 1905:

H. R. 14623. An act to amend an act approved July 1, 1902,
entitled “An act temporarily to provide for the administration
of the affairs of civil government in the Philippine Islands, and
for other purposes,” and to amend an act approved March 8,
1902, entitled “An act temporarily to provide revenue for the
Philippine Islands, and for other purposes,” and to amend an
act approved March 2, 1903, entitled “An act to establish a
standard of value and to provide for a coinage system in the
Philippine Islands,” and to provide for the more efficient ad-
ministration of eivil government in the Philippine Islands, and
for other purposes;

H. R. 17646. An act to extend certain provisions of the Re-
vised Statutes of the United States to the Philippine Islands;

H. R. 17784. An act to aunthorize the construction of a bridge
across the Arkansas River at or near Vanburen, Ark.; and

II. R 72906. An act for the protection of the public forest re-
gerves and national parks of the United States.

SENATE BILL REFERRED.

Under clause 2, Rule XXIV, Senate bill of the following
title was taken from the Speaker’s table and referred to its
appropriate committee as indicated below :

8. 6232. An act to provide for circuit and district courts of
the United States at Selma, Ala.—to the Committee on the Judi-
ciary.

An act granting an increase of pension to Llew-
An act granting an increase of pension to Joseph
An act granting an increase of pension to Morris
An act granting an increase of pension to John-
An act granting an increase of pension to Sarah
An act granting an increase of pension to Cath-

An aect granting an increase of pension to Pres-

RATLROAD-RATE BILL.

The SPEAKER. Under the order of the House, the Chair
declares the House in Committee of the Whole House on the
state of the Union, and the gentleman from New Hampshire
[Mr. Currier] will take the chair.

The CHAIRMAN. The House is in Committee of the Whole
House on the state of the Union for the further consideration
of the bill H. R. 18588, the railway-rate bill, and the gentle-
man from Alabama is recognized for thirty minutes.

Mr. RICHARDSON of Alabama. Mr. Chairman, when I
closed yesterday afternoon I had commenced to discuss the ques-
tion of the meaning of the term reasonable or reasonableness as
these terms appear in the different bills and in the statute. I
think that I shall consume very little time on that question, as it
is fully and entirely settled to the satisfaction of every lawyer
as well as every layman that the guestion of the * reasonable-
ness” as to a rate fixed by a legislative commission has become
under our judicial system a judicial function.

The whole question resolves itself into this: Whether any
Btate by its legislature, or Congress, delegating its power to an

inferior tribunal, such as a railroad commission, can give to that
body the right and authority to declare what a just and reason-
able charge is for the transportation of property or persons by
a common carrier under such restrictions and qualifications as
to prevent the Federal courts from inquiring. into the fact as to
whether the rate so fixed gives the railroad a fair profit upon
its investment and its capital, or whether it is confiscatory or
not. That question I say, Mr. Chairman, is fully settled in the
case of Reagan v.- Farmers’ Loan and Trust Company in 154
United States Reports, where the court says:

The c{lnestlon of the reasonableness of a rate of charge for transpor-
tation a railroad company, involving as it does the element of
reasonableness, both as regards the company and as reimrds the public,
is emlnentl{ a question for judicial investigation, requiring the process
of law for its determination.

1t also says:

The courts are not anthorized to revise or change the body of rates
imposed by a legislature or a commission; they do not determine
whether one rate is preferable to another, or what, under all circum-
stances, would be fair and reasonable as between the carriers and the
sh!gpers; they do not engup;e in any mere administrative work; but
still there can be no doubt of their power and duty to inquire whether
o body of rates prescribed by a legislature or a commission is unjust
and unreasonable and such as to work a practical destruction to rights
of property, and, if found so to be, to restrain its operation.

This doctrine is clearly enunciated in Smyth v. Ames (169
U. 8.) and many other cases.

Mr. Chairman, I believe that the word * reasonable” or
“ reasonableness,” as used in these bills and this statute, has a
relative meaning. It does not mean confiscation, necessarily.
There might be an unreasonable rate and yet it might not pro-
ceed to the extent of confiscation, and I can easily imagine rates
fixed that might be deemed unreasonable—not yielding profits—
that would not be confiscatory. A railroad might be managed
in a negligent and unbusinesslike manner. Its officers might be
dishonest and inefficient and reckless in expenditures. These
are all considerations to be weighed. As a practical proposi-
tion, while it is most difficult, in the exercise of the judicial
function, to point out where reasonable ends and confiscation
commences, I say that confiscatory rates are searcely possible.
It will be noticed, Mr. Chairman, that the courts in discussing
this question as to the reasonableness of a rate refer to it as an
“entirety ” or * a body.” ;

This, taken in connection with the fact that the “ act to regu-
late commerce " nor the bill under consideration gives the Com-
mission the authority to regulate rates * generally,” would re-
move the probability of a rate, which can only apply to com-
modities of a dependent or relative nature and belonging to a
certain classification, can ever become confiscatory. It might
be deemed unreasonable and not calculated to yield the car-
rier a profit on that particular product or commodities of like
dependent nature. Railroad rates, upon the theory looking
to profits, are based upon the aggregate and not specific com-
modities of shipment. If the traffic manager of a railroad at
the end of the year's business finds out that the expenses of
hig road have exceeded its receipts he simply makes a * raise
all along the line.” The science of fixing a railroad rate, as
explained in the hearings before the Interstate Commerce Com-
mitt?ﬁ’of the House, simply is “ How much will the commodity
bear? :

If the Commission had the authority to make initiative or
general rates, then I see how a rate or rates could be so unrea-
sonable as to amount at one stroke Yo confiscation. Such ex-
treme and drastic legislation as that may be advocated by those
who are guided by blinded prejudices against corporate interests,
but the better judgment of the thoughtful people of our country
is that the public and the railroads should have exact and full jus-
tice done to each. That is the proposition that we are struggling
with. It may be that a commission under an arbitrary exercise
of its power would fix such a rate that it would be confiscatory ;
but along this shadowy line, between what is a reasonable rate,
allowing the railroad to realize profits upon its investment and
upon its capital, and confiscation, what have we to do as pru-
dent, common-sense men? We have to submit it to the ability,
integrity, and common sense of the judges who so honorably and
in a distinguished manner fill the high position of Federal
judges in our country.

I quote the following :

In Smyth v. Ames (169 U. 8., 546) the court said:

Each case must depend upon Iits speclal facts, and when a court,
without assuming itself to preserlbe rates, is required to determine
whether the rates prescribed by the legislature for a corporation con-
trolling a public highway are, as an entirety, so unjust as to destro
the value of its property, for all the purposes for which It was acquired,
its duty is to take into consideration the Interests both of the public
and of the owner of the property, together with all other circumstances
that are fairly to be considered, In determining whether the legisla-
ture has, under the ﬂlisa of rezulating rates, exceeded its constitutional

L]

authority and practically deprived the owner of property without due
process of law. * .
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The utmost that any corporation, operating a public highway, can
rightfully demand at the hands of the leg!slature. when exerting its
general powers, iIs that it receive what under all the circumstances is
such compensation for the use of its property as will be just both to it
and to the public.

We can not assume, Mr. Chairman, that when a man is ap-
pointed to the high judicial position and honor of being a Fed-
eral judge, one of the most dignified and important positions
that we can confer upon anyone, that he would leave his com-
mon sense at home when he goes on the bench; and it is there
and in that that the rallroads get their great protection. In
that connection, Mr. Chairman, I beg leave to read something
more. What protection? And that is why I contend so ear-
nestly for the Davey bill, because in that bill and in the princi-
ples that are laid down in that bill T contend that the railroads
of this country have the same safeguard and the same protec-
tion that the farmers have, that the laborers have, and that all
other interests of this country have.

I understand fully that by reason of the public character and
duties of railroads that different obligations devolve on them,
but in the matter of abstract justice the courts administer that
alike to all interests and all classes.

What is the guaranty that the law gives the railroads for
safeguarding and protecting and giving security to their inter-
ests? Mr. Chairman, it is laid down in the case of Smythe v.
Ames (169 U. 8., 468), where it is said:

The basis of all calculations as to the reasonableness of rates to be
charged by a corporation maintaining a hlghway under legislative
sanction must be the fair value of the property being used by it for
the convenience of the public; and in order to ascertain that value
the original cost of construction, the amount expended in permanent
improvements, the amount and market value of its bonds and stock,
the present as compared with the original cost of construction, the
probable earning cn{mcity of the property under the particular rates
prescribed by statute, and the sum required to meet operating ex-
penses are all matters for consideration and are to be givem such
weight as may be just and right Iin each case.

What the company is entitled to ask is a fair return upon the value
of that which it employs for the public convenlence; and on the other
hand, what the public is entitled to demand is that no more be exacted
from It for the use of a public highway than the services rendered by
it are reasonably worth.

Mr. Chairman, what fairer rule, under the great judiciary
system as established in this country, could any interest possibly
ask than that eriterion and that standard established, by which
the interests of railroads are to be considered and acted upon?

Mr. BARTLETT. May I ask a question right there?

Mr. RICHARDSON of Alabama. Certainly.

Mr. BARTLETT. And what court or tribunal, whether the
Interstate Commerce Commission or this commerce court, can
decide otherwise than was there decided? And if this Commis-
sion or this court makes a different rule and decides differently,
so as to confiscate the property of the railroad, how would that
decision be regarded by the Supreme Court of the United States?

Mr. RICHARDSON of Alabama. It would be promptly repu-
diated. That would be exactly right. When we have such a
broad prineiple of security and protection laid down as that in
our general judicial system it obviates absolutely the necessity
of a special court of transportation as provided for in the bill of
the majority. The special court is a fifth wheel to the judicial
wagon. There is no necessity for it except to embarrass the
movement of this great project for relief which we have on hand.

And, further than that, in the same case I want to read:

What are the considerations to which weight must be given when we
seek to ascertain the compensation that a rallroad company Is entitled
to receive, and a ?rohlhlt on upon the receiving of which may be fairly
deemed a deprivation by legislative decree of property without due proc-
ess of law? Undoubtedly—

Says the Supreme Court of the United States—
that question—

A great question, as we all know it is—
that question could be more easily determined—

By whom? Not a special court created for the trial of rail-
road cases only—

mposed TSONS W speclal skill, observy: 5
Ridae?pgﬂiﬂogugﬁﬂea then?ftopeao hm‘uiltla1 ?reeatpgéoaﬁ'lems ofotra.nssslrg:-
tion as to do justice both to the public and to those whose money has
been used to construct and maintain highways for the convenience and
benefit of the people.

Does that Court say that in order to do these railroads justice
we must go outside of the judicial system that is so well estab-
lished and understood and create a special court of transporta-
tion? No; it says it can be better done by * a commission com-
posed of persons whose special skill, observation, and experience
qualifies them to handle great problems of transportation.”

Why, Mr. Chairman, take this proposition that is commented
on by the Supreme Court. Complaint was made in Nebraska,
if you please, that the rates in that State were 40 per cent
higher than they were in the great State of the gentleman
who has charge of the time on the other side of the floor [Mr.

HeppurN]—that the rates were 40 per cent higher in Nebraska
than in Iowa—a State which in my opinion and judgment,
as I now say in the presence of the distinguished gentle-
man from Iowa [Mr. Hereurn], that needs the relief of the
Davey bill more than any other State in the Federal Union.
Why, the Court said that while the rates were 40 per cent
higher in Nebraska than they were in Iowa, yet the railroads
realized greater receipts out of their rates in Iowa than they
did in Nebraska. Justice in such a case did not require that the
Towa rates should be raised to the Nebraska rates nor vice versa.
Why? That is what the Court means here when it says the
problem should be committed to a commission of experienced
men so that they could weigh such conditions.

In Iowa the population was dense; cities and towns were
strung all along the lines of the railroads. Nebraska was a new
State, just developing ; people were scarce, cities and towns were
far apart. Yet, if it applies to States, then it also in a modified
form applies to railroads and individual communities, and that
is why the Davey bill provides that no commission shall have
the power to increase a rate fixed and published by the common
carrier.

Mr. Chairman, I leave that and go to the present bill to talk
somewhat about that as compared with the bill of the minority,
called the * Davey bill.”

Mr. HEPBURN. Mr. Chairman, if my colleague will allow.
me I should like to ask him a question.

Mr. RICHARDSON of Alabama. I will; but I have very
little time.

Mr. HEPBURN. Then I will forego the privilege.

Mr. RICHARDSON of Alabama. The Democratic position,
fully expressed in the Davey bill, is that the Commission should
be vested with the power, where a given rate has been chal-
lenged, and after full hearing found to be unreasonable, to de-
cide, subject to judicial review, what shall be a reasonable rate
to take its place, the finding of the Commission to take effect
after twenty days’' notice, and to obtain and remain operative
unless and until reversed by the court of review and the order
of the Commission declared to be error. The Davey bill pro-
hibits the Commission from raising a rate published and de-
clared by the coffimon carrier. The logical effect of raising a
rate is a blow at competition. Besides this, the railroads are
likely to be able to take care of themselves on the low-rate
question. The Davey bill requires that the appellate court shall
pass only on the record and the evidence sent up by the Commis-
gsion. I ask to read in this connection the statement of Mr.
Murdo McKenzie, who represents 80 per cent of the cattle
growers of the West, made at one of our hearings:

Now, I can point out a case to you where we have to pay for the
same service agor:ents r hundred more than our nelﬁhbors in Colo-
rado pay. In the point In Texas where I live I am 550 miles from
market, Las Animas, Colo.,, is 550 miles. My cattle friend from
Colorado has to piag 283 cents per hundred and I have to pay 343
cents a hundred. e can show the railroads, I think, ttrg figures, that
it does not cost them 1 cent more to carry our cattle than it does to
carry the cattle of the man who lives in Colorado. Bome years ago
we had a meeting with traffic managers in St. Louis. Mr, C{:wau has
already referred to that meeting in
tee, e pointed out this ineguality in the rates at that meeting, and

we asked them to correct it. They admltted that we were right, but
they told us that in order to put us on a more

men in Colorado they would raise the Colorado rate, which they
promptly did.

Now, that is the way the rallroads have, gentlemen, of correcting
rates. They were perfectly satisfied with the rate they were getting
from Colorado until we complained. When we made a complaint then
they came forward and sald: * We will equalize the rate by raising the
other man’s rate.”” Now, we do not think that is right; we do not
think it is fair; in fact, we feel that it is very unfair, and we ask you

ntlemen here to prepare such a bill, and report it, as will give us pro-
ection under the law—that we may have a place to go where we know
we will get justice.

I do not blame the railroad men; I have friends amo: them. I
think that probably I would do as they do if T were in their position,
and, on the other hand, they would probably feel very much as I do if
th%y were in my place. I am satisfied when you look this matter over
and consider it very fully that you will see that the cattlemen and the
industries in the Bouthwest require your protection. We come to you
hoping that we will get it, and we are satisfied that before you are
though you will give us what we want.

The bill also provides that whatever Federal court takes ju-
risdiction of a case brought up by appeal from the Interstate Com-
merce Commission shall not consider any testimony execept such
as is contained in the record sent up by the Commission. This
provision of the Davey bill is of vital importance if we are ever
to get relief from unreasonable and unjust charges made by rail-
roads. The bill of the majority contains a section exactly the
reverse of this. The bill provides that the Commission shall
have authority to substitute a rate for a joint rate among dif-
ferent common carriers and to apportion the same among the
carriers interested. It provides a penalty and the employment
of special counsel. Tt makes no provision for the creation of a
special extra transportation court.

is statement before this commit-
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That, Mr. Chairman, is the Davey bill. I compared it with the
Quarles-Cooper bill yesterday. They are the same bills, except
that the Davey bill secures more effectiveness by speedy re-
sults than the Cooper-Quarles bill, and there is some difference
in the two bills in matter of procedure. Mr. Chairman, we
have had a good many statements about other bills, and rumors
have been eagerly circulated around the Capitel, in the pub-
lic press, and otherwise about this and the other measure.
There was the Hepburn bill, and it was said to be an * admin-
istration bill.” Newspaper reports give us an account of con-
sultations with the Attorney-General, with the President, and
with wvarious other prominent Republican citizens. Nobody
has any -objection to that except that I do not believe, Mr.
Chairman, that the legislative body, the Congress, of the
United States, the House of Representatives particularly, that
comes directly from the people, is dependent upon what the
President says, or what the Attorney-General says, or what the
Secretary of the Treasury says, or any other officer of the
Government in shaping or framing our legislation.

We are a part of the lawmaking power, and there is no one
upon whom we are dependent as to what laws we shall make for
the good of the people.

Now, it was said yesterday in the Star that the bill of Esca and
TowxNsEND—the gentleman from Michigan and the gentleman
from Wisconsin—was the Administration bill. Mr. Chairman,
we are all disposed to give the President of the United States full
eredit for what he has done in bringing up his reluctant party
to the full consideration of this important subject. We do not
believe—I do not, for one, believe—that the President is taking
any special interest in the details of any bill. I do not believe
that the President can possibly accept the complicated ma-
chinery of this bill as the best means to carry out the relief he
suggested. He knows that we are agreed on the principle that
the Interstate Commerce Commission ought to have the power
to declare a rate, for that is the primal question, and the details
are left with us to agree upon, arrange, and fix up. The details
of the Townsend bill provides for delays. I do not believe that
the President stands or will stand by the Townsend-Esch bill,
when its real glaring defects, brought about chiefly in the cre-
ation of a special court, are pointed out. The single fact that
you can not trust the courts as now organized, but must have a
special court, is of itself ground for suspicion.

1 did not know that there was so much pressure on the other
side of the House to secure the adoption of the rule and then
the bill. -

I know there are gentlemen over there that do not want to
vote for the Townsend-Esch bill. I know there are some gentle-
men on this side, to be perfectly fair, that do not want to vote
for the Davey bill. 1 see here what purports to be a rumor
published yesterday afternoon in the Evening Star, purport-
ing to be the organ of the Administration and of course if we
see anything there about leading Republicans then it must be
true., The distinguished gentleman from lowa [Mr. HEPBURN]
is represented to have said to the Republicans of Pennsylvania,
who are understood to be insurgents or in revolt against this
whole business of railroad legislation for the present—“Ah,”
he says, “if you do not come up and stand by this measure,”
the paper goes on to say, “shaking his long forefinger,” “we
will tackle your tariff and bust it wide open.” Is that back
of this bill? 1Is that the spirit that is dragging and pulling the
majority, or some of them? It is hardly necessary for me to
say that with that shake of the finger and the mention of tack-
ling the tariff he brought the Pennsylvanians into line. Now,
Mr. Chairman, let us look at the Townsend-Esch bill for a short

time.

Mr. DALZELL. Will the gentleman yield for an interrup-
tion?

Mr. RICHARDSON of Alabama.
fuse, but I have but a few minutes.

The CHAIRMAN. The gentleman from Alabama declines to
be interrupted.

Mr. RICHARDSON of Alabama. This bill, Mr. Chairman,
and I do not hesitate to say it, contains the chief and principal
factors of the Hepburn bill. By a careful comparison it will be
seen that the only features of the Hepburn bill left out of this
are the provisions for bond on appeal and abolishing the Inter-
state Commerce Commission. 1 do not mean to reflect credit or
discredit on anybody, but take the fourteenth section, taken lit-
erally word for word from the Hepburn bill, and you will find
that it contains “ the railroad joker ” of this bill. You have to
apply that term to this section in order to make this House and
the country comprehend its full meaning. It takes all the other
tricks of the bill. Sections 12, 13, and 15 are taken from the
Hepbura bill, except the bond reguirement is left out of section
15 of this bill. No just ground of complaint can be made of this.

I dislike very much to re-

Nor would I, Mr. Chairman, call attention to this fact unless it
s0 happens that we find the most objectionable features of the
bill in these sections.

I shall take up the bill not seriatim by sections. Take section
14. Why, it provides clearly that after the case has gone from
the Interstate Commerce Commission, the rate has been fixed
and it is ecarried up, that the court of transportation can try the
case over de novo upon its merits. What is the meaning of
that? That, in connection with the latter part of section 3,
says that the Commission may at any time, whether before or on
notice to the eourt during the progress of a judicial review of
its action by the court of transportation, reopen its proceedings
in any case, and modify, suspend, or annul its former order,
ruling, or requirement.

Does any sensible man believe for a moment that under this
section 14, which not only provides for trial de novo, but pro-
vides for taking all kinds of testimony that may hereafter arise,
whiech I will point out, that the Interstate Commerce Commis-
sion, having an intimation that the case would be reopened, to
be tried over again de novo on evidence that the Commission had
never heard, to save themselves they would reopen it. Why not?
They can do it, and it means confusion in every res

I ask the framers of this bill if it is not true that the chief
basis of complaint among the shippers, consumers, and pro-
ducers since the decision of the maximum rate case is that the
railroads would never submit their evidence in full to the Inter-
state Commerce Commission, but would withhold it, and after
appeal and on claim of newly discovered evidence and a reopen-
ing of the case by the appellate court, the railroad would sub-
mit its ease in full? What was the result? The evidence that
was brought in on the reopening of the case by the upper court,
not having been heard by the Commission, made an entirely
different case from what the Commission had acted on when it
fixed the rate, being reviewed by the higher court. One can
see instantly the great disadvantage the Commission labored
under. Yet this section 14 reaffirms that practice of delay and
injustice. Section 14 also provides:

Sgc. 14, That the court of transportation, as a court of equity, shall
be deemed always open for the purpose of ﬁiing any pleading, lnc'lnding
any certification from the Interstate Commerce Commission, of issuin
and returning mesne and final process, and of making and directin
interlocutory motions, orders, rules, and other proceedings, tncluﬁlng
temporary restraining orders, preparatory to the hearlng upon their
merits of all causes pe therein ; and any justice of the court of
transportation may, upon reasonable notice to the parties, make and
direct and award at chambers, and In vacation as well as in term, all
such process, commissions, orders, rules, and other pr ings, in-
cluding temporary restraining orders, wherever the same are grantable
as, of course, accol to the rules and practice of the court.

It is admitted, of course, that all of the pleadings filed and proc-
ess issued, including interlocutory motions and other proceed-
ings, are taken “ preparatory to the hearing upon their merits of
all causes pending therein.”

Now, the fair construction is that all these steps taken * pre-
paratory to the hearing upon its merits” of a case are taken
without notice to all the parties interested; while in the latter
part of the section it provides:

And any justice * * ¢ may, upon reasonable notice to the par-
ties, make and direct and award at chambers and in vacation, as well
as in term, all such process, commissions, orders, rules, and other pro-
ceedings, including temporary restraining orders, wherever the same are
grantable, as of course, according to the rules and practice of the court.

The court may, “ upon reasonable notice, make award, etc.”
I contend that in the doubt and complexity of the chancery ma-
chinery provided in this bill the rate fixed by the Commis-
sion may be indefinitely delayed. We certainly must know that
temporary injunctions are granted as a matter of course on ex
parte affidavits.

I contend, Mr. Chairman, that this section proceeds upon the
theory that the order of the Interstate Commerce Commission
in fixing a fair and just rate is unlawful. As lawyers, we com-
prehend the difference as to restraining orders as applicable to
property rights and the threats of violence.

We know that whenever a complainant is entitled to an In-
junction on the face of his bill he can in a proper case obtain a
restraining order pending the hearing of the question whether
he is entitled to an injunction, and the injunction should never
be issued until after notice. The defendant against whom the
restraining order is granted can speedily have a hearing upon
the motion for an injunection, and if upon that hearing the court
concludes that the plaintiff is not entitled to the injunction the
restricting order will be dissolved. This certainly is the rule
which applies to all controversies Involving property rights,
and the rule is subject to much greater abuse and conseguent
injury in controversies involving preperty rights than in suits
filed to restrain threatened violence against the public peace
and the wanton destruction of property. !

No step should be taken looking to the stopping of the order
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of the Commission fixing a reasonable rate that does not fully
and plainly provide for full notice to be given to all parties in-
terested before hearing. It is well known that * restraining
orders ” never run against lawful rights or the doing of lawful
acts, but against wrongful acts, and wrongful conduct. No
man In legal contemplation can be injured by being restrained
either temporarily or permanently from doing wrong. There-
fore, I contend that it must be patent to everyone that there
is an imperative necessity that the rule invoked and to be
enforced by this bill, relative to restraining orders, should
be radically changed as applicable to property or property
rights, which is the question in the rate-making power of
the Commission., The rule invoked by the bill of the major-
ity, as applicable to the rate made by the Commission, can do no
such injury when applied to threatened violence as it does to
property rights. The lawful conduct of a man or men who band
together and threaten violence is not affected by such a rule,
for their rights are in nowise affected, for no man or set of
men has the right to do wrong.

If the order made by the Commission fixing a rate is thus
hampered, the battle against rallroads on unjust and unreason-
able charges will veritably be a transparent “ sham battle.”

Why, Mr. Chairman, the following bill was introduced in the
House not many days since, which fully explains itself. Here
it is:

A bill (H. R. 18327) to regulate the granting of restraining orders in
certaln cases,

Be it enacted, ete., That in cases involving or growing out of labor
disputes neither an injunction nor a temporary restralnlngi] order shall
be granted, except upon due notice to the opposite party by the court
in term, or by a judge thereof in vacation, atter hearing, which may be
ex parte if the adverse party does not appear at the time and place
ordered.

The above bill, it was unreservedly stated, had the indorse-
ment and approval of the President and Attorney-General. It
is true that the bill, since the rate-making bill has been claim-
ing attention, has been summarily laid on the table in the House.
Apply the same rule to the order of the Commission making the
rate and you will have plain sailing. Refuse to do it and you
are engaged in a sham battle with the railroads.

Again, from section 12, another one of the provisions of the
bill of the distinguished Iowan:

The findings of fact made and reported b,
received as prima facie evidence of each an
evidence on behalf of either party shall be admissible in any such suit
or proceeding which was not offered, but which with the exercise of
proper diligence could have been offered, upon the hearing before the
Commission that resulted in the particular order or orders in contro-
versy.

That is the ordinary law that prevails all over the country in
courts of all the States. But listen to what it adds to it:

But nothing herein contained shall be construed to forbid the admis-
sion In any such suit or proceeding of evidence not existing—

Not existing at the time—
or which could not, with due diligence, have been known to the parties
at the time of the hearing before the Commission.

What kind of due diligence, Mr, Chairman, I ask, ean you exer-
cise to find out any evidence that is not existing at the time of
the hearing before the Commission? Pray tell mme what kind of
diligence can a man use to find out evidence that * is not exist-
ing?” 1 ecall the attention of the distingunished gentleman from
Towa [Mr. HepsUrN] to that, and ask him to answer it.

Which could not, with due diligence have been known to the parties.

Require a man “ to know ” something about that which does
“ not exist!”

Ah, Mr. Chairman, this whole business of a special court is
intended to provide a tangled skein and network of chancery
technicalities. That is the condition. It is an invitation to the
railroads, in their power and strength, to go forward and make
up all the testimony they can, all the testimony that was not “ in
existence” at that time. I read, Mr. Chairman, a few days
since, from the recently reelected Republican governor of the
State of Iowa, a splendid interview on the provisions of this
bill. It is as follows:

It ereates a new court composed of five judges, with its retinue of
clerks, bailiffs, stenographers, and messengers, which, instead of clear-
in% up things, will serve slmply to still further entangle our compli-
cated judicial system.

It goes without eaying that the orders of the Interstate Commerce
Commission or any other commission must be reviewable by- the courts,
but we have plenty of them already organized, with all their machinery
in motion, operating upon priciples well understood, and 1 sincerely
hope that they will be permitted to administer justice in the usual
time-honored way.

Section 1 is unfair, because It deiags the o
lished by the Commission for sixty days and then allows the railway
company to indefinitely postpone or suspend it if the court is of the
oplnlon that the * order or requirement " is * unreasonable or unlawful.”

I think that the only just provision on this subject is to declare that
the rate made by the

the Commission shall be
every fact found, and no

ration of the rate estab-

ommission shall go into effect as soon as the new

rate can be published, and remain in effect until annulled by the final
decree of the court, unless the Commission is restrained by preliminary
injunction issued according to the established rules of a court of equity.

Section 15 will be fully commented on by other gentlemen on
the floor, but I will say that section also comes from the Hepburn
bill. Why did the framers of the bill not put right down in
plain langunage easily understood when and how and the rules
under which an appeal could be taken, but instead thereof pro-
ceed to say: s

That in all cases affected by this act where, under the laws hereto-
fore in force, an appeal or writ of error lay from the final order, judg-
ment, or decree of any circuit court of the United States to the Su-
}ireme Court an appeal or writ of error shall be from the final order,

udgment, or decree of the court of transportation to the Bupreme
Court and that court only.

The stumbling-block to the enforcement of the order made by
the Commission declaring a rate under this section will be * un-
der the laws heretofore in fores™ to say certainly when an ap-
peal would lie from a final judgment and the limitations of the
same. All of this means complexity, delay, and vexation. The
rules governing an appeal could have been easily set forth.
The bill will be a failure.

I have to call attention to the report of the majority as to
the very luminous manner in which section 7 of the bill is ex-
plained. It says:

It is believed that cases will be greatly expedited and that a court
constituted as provided in the bill will become expert in matters of
interstate commerce and a greater degree of uniformity and continuity
will be found in its decisions than in those of a court of less expert
experience.

This is the only explanation vouchsafed to this House. Are
any facts given to base an opinion on that cases will be dis-
patehed more rapidly by these five circuit judges who will con-
stitute the transportation court than the same judges would
have dispatched the cases in the circuit courts over which they
preside? The Department of Justice reports that four addi-
tional circuit judges are needed for the regular business of the
cirenits. To whom did the Department of Justice make this re-
port? In what circuits are the judges overcrowded with busi-
ness and work? Have the circuit judges complained of over-
work? Congress is entitled to full information on all these mat-
ters before we should be called to take such an importaut step
as to appoint five circunit judges.

I notice, Mr. Chairman, that my time is about to expire, and
before it does I wish to call attention to the bill known as the
* Hearst bill.” It has been boastfully asserted by rumor, loose
talk, and otherwise, all, I think, coming from this side of the
Chamber, that the Davey bill has already five additions taken
from the Hearst bill. If a section contained correct principles
and was right, it ought to be indorsed—it would matter not from
whose bill or brain it came,

I say here in the presence of this House, knowing exactly what
I am saying, that there is not a provision in the Davey bill that
was taken from the Hearst bill; not one. And I now challenge
any gentleman here on this side among the supporters of Mr.
Hearst as a Presidential candidate for the Democratic nomina-
tion four years hence, or his bill, to point out such a provision.
I will say—and I believe I speak for the majority of the minor-
ity of the Interstate and Foreign Commerce Committee—that
we objected most seriously to the Hearst bill, because it was
drastie, unjust, and unfair in some of its provisions.

I believe that the provision for furnishing cars in section 7
of the House bill, as to requiring a carrier to furnish ecars and
pronouncing the failure by the carrier to do so “unjust dis-
crimination and undue and unreasonable prejudice and disad-
vantage,” and refusing to allow the carrier to show that no
other shippers have been preferred over the complainant, is an
unparalleled rule of wrong and injustice to apply to any inter-
ests of our country.

I could not support the doctrine or policy set forth in the
twelfth section of the Hearst bill:

Baid court shall thereupon, i
the order appealed from :11):? ntoaistsmuiatlial;sl:s r:gngilgfe%?,egn? ll;ev:;?:_‘{
ness upon the sald record returned by the Commission, and thereupon
if, after hearing the parties, said court shall be of the opinion that
such order is unjust, unreasonable, or unlawful, it shall modify, set
aside, or annul the same by appropriate decree or remand the cause to

the Interstate Commerce Commission for a new or further hearing;
otherwise the order of said Commission shall be affirmed.

That means, Mr. Chairman, that the appellate court of inter-
state commerce has the right to * modify ” the order of the Com-
mission fixing a rate. In other words, to modify an order
means to change the rate, and this the Supreme Court of the
United States has said is a legislative act not within the province
of the judiciary. Gentlemen may differ with me in my con-
stroction, but I can not understand the word “ modify,” as used
in that paragraph, to mean anything else.

Now, Mr. Chairman, something has been said about President
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Roosevelt in connection with this bill to give the Commission
power to declare a rate. We owe President Roosevelt muech for
having driven his reluctant party to the consideration of this
_ great measure. It is true Democrats have proclaimed for years
past the same principles that the President declared when he
said:

We believe that the Interstate Commerce Commission should be
vested with the power, where a given rate has been challenged and
after full hearing found to be unreasonable, to decide, subject to judi-
cial review, what shall be a reasonable rate to take its place, the rul-
ing of the Commission to take effect immediately and to obtain unless
and until it is rew y the court of review; and we also believe
that all proceedings brought In the courts to arrest, enjoin, or annul a
rate declared by Commission shall be expedited in all the eourts to
which such cases may be carrled, as well as the cases arising under the
act to regulate commerce.

We as Democrats are standing squarely and courageously by
the principles there declared. It matters not with us who
enunciated, for they are right. President Roosevelt is entitled
to great credit for what he has said. I hope his acts will com-
port with his words. We believe the bill of the majority will
not give the relief the President advises. It is complicated with
delays. Our substitute bill is plain, easily enforced, and easily
understood. [Applause.]

The CHAIRMAN. The time of the gentleman has expired.

Mr. HEPBURN. Mr. Chairman, I yield ten minutes to the
gentleman from Illinois [Mr. RAINEY].

Mr. RAINEY. Mr. Chairman, the gentleman from Alabama
[Mr. RicHARDSON] never said a truer thing than he has just
now said in this House when he denied that any provision in the
Davey bill is taken from the Hearst bill. I am here to say to
the gentleman from Alabama that it would not hurt the Davey
bill if there had been incorporated into it every provision in the
Hearst bill. The Hearst bill correctly represents the present
progressive, radical tendeney of the Democratic party in this
country. I am here to take issue with the gentleman from Ala-
bama [Mr. RicHArRDpsoN] when he says that no greater calamity
could happen to this country than Government ownership of
railroads, and I want to ask the gentleman if he knows that the
Democratic party in the great city of Chicago, where there are
twice as many Democratic voters as there are in his entire
State, already stands pledged to municipal ownership? Does
he know that the great city of Chicago is now the storm center
of Government ownership in this country? Let me say to the
gentleman that upon that guestion in the great eity of Chicago
the Demoerats will win, and they will win this year.

Does the gentleman know that the Democratic party in sev-
eral of the great States of this Union has already taken a posi-
tion in favor of Government ownership? Does the gentleman
from Alabama realize that the party now Is a progressive, rad-
ical party—that it stands for something and-that it means some-
thing? If the gentleman does not know it he will find it out
four years from now when he attempts to retract some of the
things he said last night in this House. It is a matter of regret
to many of us upon this side that we are not permitted to vote
for a more comprehensive measure than the measure submitted
by the minority, and there are some of us who do not propose to
vote for it. There are some of us who are too good Democrats
to follow in the direction that sort of an insufficient measure
leads. For eighteen years five men skilled in the law during
each year of that time have been investigating railroad problems
and railroad questions. Their investigations have been care-
fully and conscientiously performed. At intervals they have
issued elaborate reports. We have paid them in eighteen years,
in salaries alone, the enormous sum of $675,000. It has cost
over a million dollars to keep this Commission running for
eighteen years.

They make certain recommendations in their report, and both
measures now before this House turn down every one of the
recommendations they make except one. In line with their
report the President of the United States takes advaneed posi-
tions upon these radical guestions, and both these measures
ignore almost entirely the suggestions he makes. There is a
choice between two insufficient remedial measures. One of them
is always more insufficient than the other, but I regard the
Townsend bill as being the better bill, as being more in harmony
with the radical tendencies of the Democratic party. I am op-
posed to the other bill, among other reasons for the reason that
it fails to provide for a court. We have been establishing addi-
tional circuit courts of appeal in order to relieve the Federal
courts, and we propose now here in this Davey bill to burden the
Federal courts still more. I think the provision for a court in
the Hearst bill s mueh better than the provision for a court in
the Townsend bill, but the court provided for in the Townsend
bill is better than no court at all. I am opposed to the Davey
bill for the reason that no man can tell when the rate fixed by
the Commission will go into effect, and that is the prineipal ques-

tion before this House to-day so far as it relates to rate fixing.

Let me call attention to this provision in the Davey bill. The
first section of it provides that the rate so fixed shall become
operative *“ twenty days after notice.” What kind of notice?
Who is entitled to notice? Upon this question the bill is silent.
The Townsend bill provides that it shall go into effect thirty
days after notice to “ all persons interested herein.” The Hearst
bill provides it shall go into effect at the time fixed by the
order. To make things worse, if possible, here In the second
clause of the Davey bill is this provision, that if “ litigation
shall ensue ” because of such decision, then it provides that the
rate or regulation shall go into effect and shall remain in force
until a competent Federal court has reversed it. Now, what
kind of litigation is meant? Some litigation in some State
court? I do not know; nobody can tell. If the litigation is in
a State court, and if it is of such character that it can never get
to a Federal court, what effect will that have? If litigation
commences before the expiration of the twenty days, does that
have the effect of putting the rate into operation before the
twenty days have expired, and if the case can never get to a
Federal court how in the world is anybody ever going to get rid
of the rate fixed, if it is unfair fo the railroad or any other
person? These are some matters which will require at least
judicial construetion if this bill should become a law. It would
require four or five years to get it. These are some reasons
'n;hy I]sha.ll vote in this House for the Townsend bill. [Ap-
plause.

The matter of the regulation and control of railroad rates is
the greatest economic guestion presenting itself for solution in
this country to-day. The transportation of persons and prop-
erty by land and water has been since the dawn of history the
most important element in the development of a city or State.
That country which could secure the quickest and safest trans-
portation facilities upon the most reasonable terms by land
and by water has always outstripped its commercial rivals and
has become a dominant factor in the world’s progress. In this
country, with wise legislation upon this most important sub-
ject, we may expect soon fo approach an almost ideal system
of rapid and safe transportation for men and things. The days
of the stage coach, the Conestoga wagon, the railroad track
with wooden stringers surfaced with straps of iron, the Peter
Cooper locomotive, the John Bull engine and train, the hand
brake, and the old coupling appliances seem now to belong to
the remote past. But there are men now living who have seen
all these appliances in active and constant use.

The demand for the last half century has been for those
methods and appliances which tend to annihilate time and
space; and to-day long lines of steel and swiftly moving trains
of cars have brought the fertile farm in the Mississippi Valley
almost to the Atlantic seaboard. The ever-increasing demand
for safe and rapid transportation at reasonable rates brings
about a closer relation than ever existed before between trans-
portation and the distribution of wealth. If there can be no
rapid and safe distribution of wealth, then commerce is re-
tarded and national development proceeds along slower lines.
Transportation is the principal mechanism by which commodi-
ties are exchanged between separated localities.

Wealth is the product of land or natural resources and human
effort. The income derived from the possession or conirol of
natural agencies is called rent, and it is and always has been
the most important factor in a nation's development and ma-
terial progress. Rent depends largely upon loecation, and in
so far as it does depend upon location transportation is the
determining factor.

Recognizing this principle—in past centuries almost uncon-
sclonsly—the nations of the world have for so long a time as-
sumed and exercised the right to control transportation facili-
{ies that the right of this legislative body to control and regu-
late interstate transportation can not be denied and is no longer
successfully challenged.

Under section 8 of the Constitution Congress is given the
power to regulate Interstate commerce. In the maximum-rate
case (167 U. 8.) the Supreme Court holds that the power to
regulate includes within it the power to fix a rate, and in the
Regan ease (154 U. 8.) the court holds that the power to regu-
late can be delegated to a commission. It is, therefore, well set-
tled in this country that Congress can confer upon the Interstate
Commerce Commission the right to regulate and contrel that
part of the commeree of the country which crosses the boundary
line of States.

The railroad systems of this country have become great na-
tional highways. Our transcontinental railroads were made
possible by large grants of the public domain. Before the com-
mencement of the era of railroad building in this comntry the
State and Federal governments donated funds for the bullding
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of turnpike roads—and turnpike roads were operated by pri-
vate corporations, but always under State and Federal control.
In 1806 the Federal Government commenced the building of the
old Cumberland road, or “ national pike.” This road was built
westward from Cumberland, Md., across the summit of our
eastern mountain range, through vast forests, over fertile pral-
ries, interrupted in its course only by our great rivers, through
the cities of Wheeling and Columbus, until finally, twenty-one
years later, it reached Vandalia, in central Illinois, nearly 1,000
miles away. At this time the superiority of the railroad as a
national highway became an accepted fact, and the Government

engaged no more in the construction of this kind of highways, |

but commenced the policy of aiding the construction of rail-
roads.

Until work stopped on the “ national pike” we had a sort of
Government ownership of improved national highways. The
era of railroad building in this country is almost at an end.
The end of Government aid for railroads ought certainly to be
reached soon; and it is peculiarly appropriate that at this time
the attention of the States and the General Government should
again turn to the construction of good roads, interrupted now
for nearly ninety years.

In the beginning the attempt was to regulate railroads just
as the State and National governments regulated turnpike roads
and canals. There was a disposition to let competition fix the
charges for traffic, but the original charters contained nearly
always a maximum rate. In 1870, however, the States com-
menced to pass laws fixing rates and farves, and eighteen years
ago the National Government commenced with some energy its
attempt to regulate and control interstate railrcads under the
powers granted to it by the Consitution.

On account of the conditions which have attended railroad
building in this country the Government has an inherent moral
and legal right to control and regulate railroads; and on ac-
count of the importance to our national developmeni and
national progress of rapid and safe transportation at reasonable
rates, it becomes a positive duty to correct without further de-
lay the abuses which now exist.

The importance of the subject under consideration can not be
overestimated. We have within the boundaries of the United
States 200,000 miles of railways, connecting our great cities,
bringing into close communication the manufacturing and agri-
cultural sections of our country, extending in every direction
through fertile valleys, across great rivers, and over mountain
ranges. Two-fifths of the railway mileage of the entire world
is found within our boundaries. We have here 10 per cent more
miles of line than there is in all of Europe. The capital stock
and surplus of all the national banks in the United States
amounts to only one-twelfth of the capital invested in the rail-
roads of the country. The total capital and surplus funds of
all our banks, national, State, and private, added to the total
capital and surplus of all the loan and trust companies in the
country amounts to only one-sixth the capital invested in the
railroads of the country. Agriculture is the only industry that
equals, in the amount of invested capital, the capital invested
in the United States in railways.*

QOur great railway systems have now practically passed out of
the hands of the men who built them. The system of receiver-
ships and stock manipulation prevailing here has made it pos-
gible now for the men who formerly occupied the relation of
employees—officers of companies—to practically own and con-
trol the railways of the country. Railway competition is about
at an end. 3

Two thousand years ago, in a period when militarism pre-
vailed and when the theory of the supremacy of special privilege
found few opponents, three military commanders divided be-
tween them the Roman world, in order that within his own
territory each might operate unrestrained by the competition
for supremacy of the others. In this country now, following
the Roman idea, a few capitalists have divided up the terri-
tory. As a result we have the Vanderbilt group of roads, the
Gould roads, the Harriman roads, the Moore roads, the Mor-
gan roads, and several other groups of less importance, each of
them operating in its own territory, and all of them endeavor-
ing to protect the * harmony-in-competition ™ idea, which, in its
last analysis, means an absence of competition. Under conditions
as they now exist railroads can by unjust discriminations de-
stroy the business of whole communities and by favoring one
manufacturing industry ean drive out of business all its com-
petitors. The various railroad groups wield now in the ccun-
try a power and influence that would have been inconceiv:ble
fifty years ago. If they were unrestrained by legislative con-
trol, the entire industrial system of the country would be at
their mercy.

The acts of 1887 and 1903 and the amendments thereto have

proven inadequate to meet the conditions which now exist.
There is an imperative demand that more authority be given
the Interstate Commerce Commission. When the Commission
was created in 1887 it was thought the act creating it was
sufficient to enable it to correct existing abuses, but the Su-
preme Court has decided that, while the Commission has the
right to declare that an existing rate is unreasonable, it has
no authority to fix a rate that is reasenable and compel its ob-
servance. It had aunthority to declare, and did declare last year,
that a rate of $80 per car on peaches from New York to.Boston
was unreasonable. It recommended a reduction of $30 per ear.
The carrier, however, reduced the rate $15 per car and the
Commission was powerless to act further upon its findings. In
this case the carrier need not have made the reduction. It
could have stood upon its rights and compelled the Commission
to resort to a circuit court in order to compel an observance of
its ruling, and before the circuit court could act the movement-
of this class of freight would be at an end, and even after the
court had rendered its judgment a reduction of only $5 or $10
per car could have been made. !

The situation is this: The Commission must not only render
a just decision, but it must convince the carrier, otherwise the
earrier simply ignores the ruling of the Commission, and, as it
requires two years to enforce a ruling, the finding of the Com-
mission is not of much practieal benefit either to the shippers
or the consumers. It therefore becomes now necessary to con-
fer upon the Commission power not only to declare a rate un-
reasonable, but to declare what is a reasonable rate and to put
it into effect within a reasonable time. Each of the three bills
reported out of the committee contains provisons which attempt
to confer upon the Commission the power to fix a rate and to
fix a time when it shall go into effect.

PRIVATE CAR COMPANIES AND TEREMINALS.

The present law is inadequate in other particulars. It pro-
vides no remedy against the present extortions of the private
car companies or the terminal abuses. Any bill which provides
no remedy in these particulars is inadequate.

PRIVATE CAR COMPANIES.

Since 1887 the private car companies have become an impor-
tant factor in the movement of perishable freight. The origin
and development of private car companies is described in the
Eighteenth Annual Report of the Interstate Commerce Com-
mission. I read from page 11 of that publication:

The Georgia peach crop is sald to have amounted to upward of 4,000
cars during the season of 1904, and these peaches are mainly shipp
in a per of six weeks, beginning about the middle of June. ost
of the movement is handled by the Southern Railway. The Pere Mar-
quette Rallroad moves from points in Michigan along its line approxi-
mately 2,000 cars of frult under refrigeration, the movement covering
between the extremes three months, but most of It moving In six
weeks. To move the peaches of Georgia would probably require 3,000
cars. For its movement of Michigan fruit the Pere Mirqnette would
need reasonably 1,000 cars. Now these lines might well hesitate to
invest the enormous sums which would be requi to provide the nec-
essary equlpment, when that equipment must lie idle the greater part
of the year, but this could be well done by a car company whose cars
would employed in the orange traffic during the wfnter. in the

Georgia peach traffic in June and July, and in the Michigan fruit busi-
ness during the fall.

On account of such conditions as are described in the extract I
have just read, there were some years ago a number of private
refrigerator car lines. They have all now become absorbed by
the Armour Car Line Company, which now has a practical mo-
nopoly of the movement of fruit in large quantities in most
parts of the country. The several railroad companies pay for
the use of these cars a fixed mileage and each company agrees
that it will use no other cars. This compels shippers to use
only Armour cars. The Armour Company furnishes the re-
frigeration and the shipper is compelled to pay most unreason-
able rates. The last report of the Interstate Commerce Com-
mission shows that in 1898 this “Armour Car Lines Company ”
was furnishing cars from Michigan points in competition with
other companies. Its charge then for refrigeration to Boston
was $20 per car. It now has a monopoly of the business and
charges $55 per car. The Illinois Central perforins the stme
service under similar conditions from New Orleans to Cincin-
nati for $12.50 per car. Referring to the example to which I
have just called attention, the Commission in its Bighteenth
Annual Report says:

1llustrations without number like the above might be given. Some
of these are extreme, but our impression is that under the operation of
these exclusive contracts the cost of icing tghge shipper has been ad-

vanced 50 to 150 per cent, and that the ges In most cases are
utterly unreasonable,

The indications are that Armour & Co. (who own the Armour
Car Lines Company) are also engaged in the fruit business. It
can not be denied that they are engaged in the dairy business,
and that they handle poultry and eggs and vegetables, nor can
it be denled that they handle potatoes in Michigan, where te-
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frigerator cars are required to move the same during the winter
months. They are also, of course, interested in the shipment of
dressed meats and packing-house products. The owner of these
cars therefore possesses a strong advantage over all his com-
petitors. e can charge what he pleases to others, and to
whatever extent the charge made exceeds a reasonable compen-
gation, to that extent the owner of the car is preferred. It
amounts to a rebate of that amount of money. 1 have used the
above example, but there are other abuses of like character per-
petrated by other car-line companies. These companies contend
that they do not come within the provisions of the law as it now
stands. Any bill is inadequate which does not extend the au-
thority of the Commission so as to include private car-line com-
panies, and so as to permit the Commission to fix a just rate to
be charged by these companies.

TERMINALS,

The terminal road has become an important factor for the
preferring of favored shippers. The International Harvester
Company furnishes an example of the method of operating pri-
vate terminals. The old McCormick Harvester Company at
Chicago has now been absorbed by the International Harvester
Company. Within the limits of the McCormick plant were 17
miles of private track connecting with three railroads, to wit:
The Burlington, the Santa Fe system, and the Chicago Junc-
tion Railway. By means of these three railroads the McCor-
mick Company delivered to and received freight from all rail-
roads entering the city. The Illinois Northern Company was
created to take over these 17 miles of railroad. The stock in
the Illinois Northern Company is owned by the International
Harvester Company. This company also has switching privi-
leges over 5 miles of Santa Fe track within the city limits and
in the manufacturing portion of the city. A large amount of
freight is shipped out of the McCormick plant. On account of
the fact that the Illinois Northern Railroad connects with all
lines entering Chicago it is enabled to demand concessions from
the lines to which it delivers freight, and last year it received
from certain roads 20 per cent of the through rate from Chi-
eago to Missouri River points. The rate on machinery of the
character manufactured by the International Harvester Com-
pany is $60 per ear from Chicago to the Missouri River. The
Illinois Northern therefore receives $12 for switching a car to
the railroad making that concession—a payment of $8.50 per
car more than the maximum charge heretofore made. A’ pay-
ment of $8.50 per car to the Illinois Northern Railroad Company
is a payment to its owners, the International Harvester Com-
pany, and to that extent that company is preferred over other
shippers. Examples of terminal railroads are numerous—the
United States Steel corporation owns 62 miles of terminals at
South Chieago, 18 miles at Joliet, 18 miles at Milwaukee, 10
miles at its Union Works, and 4 miles at its North Works.
Through a main line 7 miles long from South Chicago to Indiana
Harbor it connects with several roads entering Chicago. The
company operating its terminals obtains a division of freight
on all cars delivered to connecting railroads, for the Bast and
the West, of from $6 to $20 per car. These charges are much in
excess of a fair compensation, and amount to a rebate to the
United States Steel Company. For this its officers can not be
prosecuted under the law. The logical remedy for these abuses
is to extend to these terminal companies the operation of the
interstate-commerce laws, and place them under the control of
the Interstate Commerce Commission.

After. eighteen years of work the Interstate Commerce Com-
mission finds itself powerless under existing laws to carry into
effect adequate remedial measures. With reference to its limi-
tations in the matter of fixing a just rate the Commission, in its
report for 1904, says:

The Commission may find after careful and after extended investiga-
tion that a rate complained Inst is unreasonable, and order the car-
rier to desist from charging that rate for the future, but it can not,
though the evidence may and usually does indicate it, find and order
the reasonable rate to be substituted for that which has been found to

unla’ It results that any reduction of the wrongful charge
amounts to technieal compliance, and frees the carrier from any legal
obligation under the order. The Commission can issue Its order only
st the rate complalned of ; it can condemn the wrong, but it can
not prescribe the remedy.
- L * L] - . L]

No more appropriate language can be used In concluding our remarks
upon thltl}1 sugfect than Is employed by the President in his annual mes-
ug'eTtt?e szernment ‘must In increasing degree supervise and regulate
the workings of the railways enga, in interstate commerce; and such

, increased supervision is the only alternative to an Increase of the pres-
ent evils on the one hand or a still more radlcal policy on the other.
The most important legislation now needed as regards the regulation
of corporations is this act to confer on the Interstate Commerce Com-

mission the power to revise rates and regulations, the revised rales to

go at once Into effect, and stay In effect unless and until the court of

review reverses it.”

Some railroad representatives meet the above argument by

saying that rates are lower here per “ ton mile” than they are
in Europe, and that rates are lower now than in former years.
Rates ought to be much lower here per “ton mile” than in
Europe—distances are greater here. Rates certainly ought to
be much lower than they were several years ago. There has
been an improvement in the method of handling freight.
Heavier rails are used—Ilarger locomotives ean now haul greater
loads. The cost of handling freight per * ton mile” has been
decreased.

According to Poor's Manual of Railroads, the value of rail-
road assets in this country in 1900 was $12,000,000,000. He ar-

-rives at this conclusion by adding together the par value of the

capital stocks and bonds comprising the capitalization or “ se-
curities ” of the railroads. How much of this value is fictitious
and how much consists of watered stocks can not be determined.

Adopting the somewhat violent presumption that there is in-
vested in railroads in money the above sum, and if there are
200,000 miles of railroads in the United States, then there is in-
vested in railroads in the United States per mile the sum of
$62,500. If each mile of railroad yielded net 4 per cent on this
investment per annum, it would yield $2,500. It must be ad-
mitted that a return of 4 per cent is about as good as can be ex-
pected on any large investment of funds. The report of the In-
terstate Commerce Commission made December 17, 1904, shows
that the net earnings of railroads per mile in the United States
for 1904 was $3,035—nearly 5 per cent per mile—and the report
further shows that the net earnings for 1904 were $6,400,000
less than for 1903. If the actual cash invested, plus watered
stock and fictitious values, can produce the above return rail-
roads ought to be able to stand a proper adjustment of freight
rates, even if it amounts to a substantial reduction.

PRIVATE CARS.

With reference to private cars, the Commission, after an ex-
haustive review of the subject, make the following recommenda-
tions :

The onlf way in which a complete remedy can be afforded is by In-
vesting this Commission, or some other tribunal, with power to Inquire
whether these charges are reasonable, and to make them reasonable if
found unreasonable. This can be accomplished in two ways:

1. By making the common carriers responsible to the public in the
matter of special equipment and this refrigeration service, if they are
not responsible now.

2. By bringing the car-line comganies which provide the refrigeration
for interstate shipments under the jurisdiction of the act to regulate
commerce, and making their charges subject to the determination of this
Commission.

TERMINAL RAILROADS.

As a result of years of investigation the Interstate Commerce
Commission reached this conclusion with reference to terminal
roads. I read from the last report of the Commission :

The terminal road is, In our judgment, one of the most dangerous
means for the ?rererr[n of favored shippers at the present time, and
we earnestly call the attention of Congress to this sltuation. * * *
The important thing to which we call attention ig the growth of these
In-s.ctlces. Until recently it is our impression that they have been
argely confined to a few Instances. To-day they are extending in all
directions, and unless checked must soon become general. <

The fact that we are considerjng these questions at all is due
to the positive recommendations contained in the President’s
message, which the majority in this House could not entirely
ignore. In his message the President uses this language:

Above all else we must strive to kee'g the htghwu{s of commerce open to
all on equal terms, and to do this it is necessary to put a complete stop
to all rebates. Whether the shipper or the rallroad is to blame makes
no difference; the rebate must be stopped, the abuse of the private car
and tErhrutta terminal-track and slde-track systems must be stopped,
and the legislation of the Fifty-eighth Congess. which declares it to be
unlawful for any person or corporation offi
aceept, or receive any rebate, concession
of the transportation of anf %ropertj in interstate or forelgn commerce
whereby such property shall by any device whatever be transported at
a less rate than that named in fhe tariffs published by the earrier,
must be enforced.

There are other abuses connected with those I have enumer-
ated, and they are almost as important, but I can not undertake
now to discuss them.

THREE BILLS REPORTED OUT.

Three bills have been reported out from the committee—the
Hearst bill (H. R. 13778), the Townsend bill (H. R. 18588), and
the Davey bill (H. R. 17786). Under the rule adopted by Re-
publican votes in this House none of us are permitted to vote
for the Hearst bill, and under the same rule we are not per-
mitted to offer any amendments. We must choose between the
Townsend bill and the Davey bill. Neither of these two bills,
in my judgment, meet the demands of the situation, neither of
them comply with the suggestions contained in the President’s
message. I have prepared a comparison of the three bills re-
ported out for my own convenience in studying the bills and for
the convenience of any person who may desire to compare
them. I desire to insert it in the Recorp here,

er, grant, give, solicit,
or discrimination in respect
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COMPARATIVE ANALYSIS OF HEARST, TOWNSEND, AND DAVEY BILLS—RAIL-
ROAD-RATE ABUSES AND HOW REACHED BY THE THREE BILLS REPORTED

OUT OF THE COMMITTEE.

Hearst bill Townsend bill Dsw{bin
(H. R.13778). (H. K. 18588). (H. R.17786).
Do they give Commission | Yes (sec.1)..... Yes (sec.1)..... Yes (sec.1).
guwe_r to declare what
a just rate and to fix
same?
Do they provide aremedy | Yes (sec.5:80c. | NO ccoeecennaes No.
private-car % es 24and
al ; sec. 7, end
of gection)
Dothey providea remedy | Yes(sec.4;80¢. | NO cacveannnnas No.
terminalabuses? | 6, line 19)
Dothey providearemedy | Yes (sec. 4, | NO ccmmeeenaneae No.
aga discriminations lines 18 3
made possible by sec, §)
changesin classification?
Dotheypmﬂdeammmm Yes (sec. 4 | NO cuucacaceccan No.
against abuses lines12t025).
poil:gﬂe by change of
ra
Do they extend authority | Yes (sec. 2) --..| NO cevecreananan No.
of Commission 80 as to
include part rail and
part water lines?
Do these bills require con- | Yes (sec. 8; sec. | Yes (sec. 5) ....| Yes (sec. 8).
necting earriers to ac- {b nes 3 to
quiesce in joint rates? ).
Dothey providearemedy | Yes (8ec. 8, | NO cceaecnnas No.
age nst canceling 22 to 24;
schedules for the same sec. 8, lines 3
wmlm}:mnam f Com. ofal: peci- | 80 days after | Bill uncertain
n o - 8] ys
mission becog:e effect- fied in the notice to per- in this partic-
ive? order (sec.T) sons affec ular (secs. 1
%&reby (sec. and 2).
Do they provide for spe- | Yes 1;9(::.10 to | Yes (secs. T to | No.
cial courts of review? 18, c!usm 20.inclusive).
Can cases be taken tu Bu- | Yes; if co if laws | Uncertain; lan-
preme Court? tu nes-| heretoforein| guage is can
tion involved | force permit go “to any
(sec. 18) same (sec. court having
sﬁ;m' (sec.
‘Within what time must | 60 days after | No limit ....... No limit.
Commission determine case is sub-
cases brought before it? ng;;t'bad (sec

The Hearst bill, reported out by Mr. SEAcKLEFORD and Mr.
LaMAR of Florida, two of the minority members of the commit-
tee, is the only one of the three bills which even attempts to
furnish a femedy for existing conditions. If enacted into law
it would, in my opinion, be perfect remedial legislation. It
represents the result of years of work and investigation by its
author. The prosecutions carried on by him in the courts at
his own expense, in the interest of the people, have disclosed
to him the inherent weakness of the acts now in force. He has
blazed the way where others have followed. The Hearst bill
was introduced in this House March 11, 1904. The Interstate
Commerce Commission did not recommend legislation along the
lines of the Hearst bill until nine months after the introduction
of the same. Nearly nine months after the Hearst bill was pre-
sented the President, in his message, recommended such legisla-
tion as the Heart bill provided for. The Davey bill was intro-
duced nearly a year after the date of the introduction of the
Hearst bill. The Hearst bill will be now rejected, but the
movement in favor of railroad-rate regulation can not be sup-
pressed—it must go on—and before the end is reached every
provision of the Hearst bill will be incorporated in the existing
law. The stone which the builders now reject, the same will
become the chief head of the corner.

It is a matter of regret to most of us on this side that we ean
not vote for a more far-reaching and comprehensive Democratic
bill than the substitute to which we are limited by the rule
adopted here. Eighteen years of experience with the present
law ought to give us a better bill than either the Republican
measure or the Democratic substitute (the Davey bill).

During each of the last eighteen years our Interstate Com-
merce Commission, composed of five men learned in the law, with
competent assistants, has been working on this question. We
have paid to these Commissioners in salaries alone in that period
of time $675,000. The total expense to the country of keeping
this Commission going for eighteen years will exceed $1,000,000,
and during that time we have not made the slightest progress in
the fight. If either the Townsend or the Davey bill should be-
come a law, we would then be just where we started eighteen
years ago. These bills only propose to give to the Commission
a power that the country thought was conferred by the act of
1887, and which the Commission exercised for ten years and
until the Supreme Court construed the act against them in this

particular. During the last eighteen years our great trusts
have sprung into existence, made possible largely by discrimina-
tions of railroads in transportation matters, The mountain has
labored and brought forth a mouse. The country had a right
to expect, and it does expect, better legislation than is provided
in either of these bills. If there is a choice between two such
insufficient measures, I prefer the Townsend bill. It is the bet-
ter measure of the two, and I expect to vote for it. After all,
perhaps, the country is to be congratulated upon the fact that
there is little chance for the bill which passes this House to
go through the Senate during the present session. When Mem-
bers on both sides of this House go home, and again get in touch
with their constituents and find out what they want, they will
be ready when they come back in extraordinary or regular ses-
sion to support better measures than either of these.

I think the Townsend bill is the better bill of the two for the
reason, among other reasons, that it provides for an appellate
court. We established a short time ago additional Federal
courts, and they are now all fully occupied with Federal busi-
ness. The time of these judges ought not to be taken up in the
adjustment of freight-rate matters. The Hearst bill provides
for a better court, in my judgment, than the Townsend bill, but
the court provided for in the Townsend bill is better than no
court at all. ;

I regard the Davey bill as insufficient in that it does net, in
my judgment, clearly provide a method of putting into effect
the rate fixed by the Commission. In the first clause the lan-
guage is, “shall become operative twenty days after notice.”
‘What kind of a notice is meant? Who is entitled to notice?
How is that question to be settled? The Townsend bill pro-
vides that the rate fixed shall go Into effect “ thirty days after
notice thereof has been given to all persons affected thereby.”
This is a little better. The Hearst bill provides that the rate
fixed shall become effective “ on and after the date fixed in the
order.” This, it seems to me, is the best method of all. The
second section of the Davey bill provides that whemr a rfte is
fixed and * litigation shall ensue because of such decision” the
rate shall continue in force until the decision of the Interstate
Commerce Commission shall be beld to be error by the United
States court having proper jurisdiction, but no court taking
jurisdiction shall consider any testimony except “such as is
contained in the record.” What kind of litigation does this sec-
tion contemplate? Litigation in a State court? How does this
affect the provision I have just referred to in the first clause?
Does it have the effect of putting the rate into operation within
twenty days if litigation commences within that time? The
fixing of a rate might indirectly or directly be the occasion of
litigation in a State court. Would that put the rate in opera-
tion within the twenty days and keep it in operation until the
case reached that United States court having proper jurisdie-
tion and was held to be error there? What would be the effect
upon the continuance of the rate so fixed if the litigation was of
such a character that it could never reach a Federal court?
What “record” is meant to which courts taking jurisdiction
are limited? Is the record of some State court contemplated?
In view of the fact that this bill does not provide for a court
of review, it would take four or five years to get the Supreme
Court of the United States to pass upon these matters. They
certainly require judicial construction. The last three para-
graphs of this bill do not help matters any, and do not tend to
explain or make clear the time when the rate may be made to
go into operation. Believing that a little effective legislation at
the present time is better than nothing at all, I will be com-
pelled to cast my vote for the Townsend bill.

I do not agree with the position taken by the gentleman from
Alabama [Mr. RicaarpsoN] upon this floor when he contended
that * Government ownership would be the greatest calamity
that could happen to this Government.” I deny that what he
said correctly represents the sentiment of the Democratic party
of the country. If the only legislation we can ever get sub-
mitted to this body is the kind of legislation provided for in
these bills now under consideration, we are nearer the other
extreme than the gentleman from Alabama imagines. The re-
fusal of the majority to permit us to legislate upon terminals
makes possible municipal ownership of all terminal roads oper-
ating in our great cities. The fight for municipal ownership
is now on in Chicago—and the Democratic party there is com-
mitted to that proposition. The indications are that we may
expect a Democratic victory there in the spring elections and
that we may soon see the great city of Chicago owning and op-
erating its street railway systems. This may prove the enter-
ing wedge, and if railroads continue their present opposition
to remedial legislation, we may be forced to the other extreme,
and the present abuses may result in forced Government own-
ership. The gentleman from Alabama is hardly in touch with




2016 CONGRESSIONAL

RECORD—HOUSE. FEBRUARY 7,

the present radical progressive tendencies of the Democratic
party. I believe the legislation now attempted, ineffective as
it apparently is, will result in arousing the country to a sense
of impending dangers, and that the people will in the near
future compel legislation along the lines of the Hearst bill and
the President's message. [Loud applause.]

Mr. HEPBURN. Mr, Chairman, I will yleld ten minutes to
the gentleman from Illinois [Mr. PrRINCE].

The CHAIRMAN. The gentleman from Illinois [Mr. PrRINCE]
is recognized for ten minutes.

Mr. PRINCI. Mr. Chairman, the State I represent in part
has had much to do with the regulating of railroad rates. In
the early seventies the people of the State of Illinois felt that
the railroads and warehouses of that State were pressing
rather heavily upon the producers, the consumers, and the
shippers. The farmers at that time, who were organized into
fraternal societies called * granges,” thought that they would
take a hand in the regulating of railroad rates. They entered
into politics. They elected members of the general assembly.
Not satisfied with electing members of the general assembly,
they came to the county where I now live, and then lived as a
boy, and selected a lawyer of high standing and ability, a Demo-
crat in polities, living in a judicial district of 8,000 Republican
majority, and named him as a candidate for justice of the su-
preme court of the fifth judicial district of Illinois.

On the 2d of June, 1873, he was overwhelmingly elected as
one of the justices and took his seat as a member of the su-
preme court of the State of Illinois. He carried out the views
of the people that were back of him in seeking to regulate
railroad rates. His presence there was pivotal and poten-
tial, and he helped to sustain and maintain the law that was
passed by the granger legislature and helped to make it consti-
tutional. That case was appealed to the Supreme Court of the
United States, and after a full and fair hearing the opinion of
the people as crystallized by this justice of a supreme court was
declared to be the law of the State of Illinois, and the law of
the State of Illinois was declared constitutional by the highest
judicial body in this country. As a result of that, this Demo-
crat, Alfred M. Craig, for twenty-seven years sat with honor
and distinction from a Republican judicial district as a justice
of the supreme court of the State of Illinois.

When the question of a successor for the late Chief Justice of
the Supreme Court of the United States was under discussion,
his name was properly presented to the then President, Mr.
Cleveland, and, after much discussion, the latter saw fit to name
another from the great State of Illinois, and who to-day graces
that bench as Chief Justice of the Supreme Court. Had Justice
Craig been selected, had he been called upon to preside over
that august and dignified body, his decisions, in my judgment,
would rank high among the distinguished men who have occu-
pied that position in the years that have come and gone. As a
result, Mr. Chairman and gentlemen of the committee, of that
discussion that took place in the State of Illinois, it was caught
up by the men then in public life. There came up from the
great State of Texas Mr. Reagan, and there came in, fresh
from the people, and imbued with those ideas, two great gov-
ernors from two great States, one of them, SHELBY M. CuLrroM,
now the distinguished Senator from Illinois, and the other, Gov-
ernor Davis, from the great State of Minnesota. They, along
with other men, caught the spirit of this idea, and as a result-
ant there was given to the public in 1887 the present interstate-
commerce law.

For a number of years that law was put infto operation.
The law gave to those commissioners at that time, as it was
then supposed, ample power to regulate and control railways,
ample power to fix a maximum rate, and during the ten years
that intervened from the formation of that body up to the time
that the Supreme Court sheared it of the power to fix maxi-
mum rates, there was no discussion, so far as general discussion
is concerned, about their exceeding their power as commissioners
of interstate and foreign commerce. There was no discussion
going on as there is to-day throughout the length and breadth
of this great country of ours that they were exercising power
that was confiscatory in its nature. But there came a change.
These men were deprived of the right to exercise what was
believed to be the power that was conferred upon them. And
for the last five years there has been no hand to restrain.
The railroads have been moving along in their judgment as they
thought wise for the interests of their property and for the
interests of the publie which they represent. And let me say
here that they represent a great interest. There are 209,000
miles of railway in the United States; $12,600,600,000 of value
in rallways; the gross earnings for 1904 were $1,966,000,000.
There are more than 1,400,000 people employed on the railways
of this country. For every 400 people in the United States
there is 1 mile of railway.

One-eighth of the entire wealth of the country is invested in
railway property. - The gross earnings per mile per capita are
$23. The net earnings per capita are $7.67. Every man,
woman, and child in this Republic pays yearly, in dividends,
$2 as a result of their riding upon the railroads of this country.

Mr. HILL of Connecticut, Will the gentleman allow me to
ask him a question?

Mr. PRINCE. Certainly.

Mr., HILL of Connecticut. The gentleman is doubtless
familiar, and I am not, with the condition of affairs from 1887
to 1897, while the Commission possessed this power that we
propose to reinvest them with. Did the operation of that power
in the hands of the Commission generally in any way relieve
the country of these discriminatory and unjust charges, and so
forth, or was it not a matter of fact that they were more
flagrant while that power was in the hands of the Commission
than since?

Mr. PRINCE. My understanding is it generally did relieve
the conditions then existing, and my further understanding is
from the record that the railways themselves never felt the
oppressive hand of this Interstate Commerce Commission, be-
cause by steady growth they increased their properties and the
value of their properties. The records will show that they ad-
vanced pari passu with the growth in values and in wealth of
this country, as, in the language of Speaker CANNON, * We went
forth in leaps and bounds in the days gone by.”

I am not here to criticise the railroads. I think, as I have
stated here, that they are an integral and potential factor in
the development and growth of our country. They are as essen-
tial as our shippers; they are as essential as our consumers
and producers. They represent here, as I have said, one-eighth
of the value of all the capital of the Republic.

Mr. COCHRAN of Missouri. May I inquire of the gentleman
if in arriving at the value of the railroad, as you have stated
it, at one-eighth, you accept their present capitalization as the
measure of it?

Mr. PRINCE.
getting at it.

Mr. COCHRAN of Missouri. I know of no poorer way.

Mr. PRINCE. Well, make your speech and state what the
value should be. [Applause]

The measure now under consideration is a compromise one,
It is the best we can hope to pass at this session of Congress.
I believe it will work no harm to the capital invested in rail-
roads. In truth, I believe it will work much good for the rail-
roads. It is curative and remedial legislation. It restores to
the Interstate Commerce Commission the powers originally
supposed to be conferred upon them. If I thought this meas-
ure was destructive of railroad interests I would not support it.
I have no sympathy with the views of those who believe
in destroying corporate wealth. Railroads are public high-
ways. They possess the power of eminent domain. They are
and should be subject to governmental control. They are crea-
tures of the law. The creature should not be more powerful
than the creator. Railroads have rights. The public have
rights. This measure will safeguard the rights of all concerned.
It is moderate and temperate legislation. We had better pass this
measure than fail to pass any. A failure to pass this measure
may compel us later on to pass a more drastic measure, which
will work great harm to all affected thereby. I shall favor
this measure, not because I regard it perfect, but because I re-
gard it a step toward conservative and needed remedial legisla-
tion. [Applause.]

The CHATRMAN. The time of the gentleman has expired.

Mr. HEPBURN. I yield ten minutes to the gentleman from
Nebraska [Mr. HINsHAW].

Mr. HINSHAW. Mr. Chairman, the greatest evil in the mat-
ter of freight rates from which the people of this country now
suffer is caused by the skillful devices under which favored
shippers reap illegal advantage and by which the carriers are
practically compelled so to discriminate against the small ship-
per and producer who markets his own product as to amount
to a destruction of their business and to enhance unduly the
profits of the large transporter of freight. These discrimina-
tions were formerly effected by direct rebates, but since the
enactment of the Elkins law and similar measures it has been
found necessary to employ the devices of the private car line,
excessive charge for refrigerator cars for meat, dairy, poultry,
and vegetable products; the use of short privately owned
switches and terminal facilities, for which an unjust and un-
equal percentage of the through rate is charged by the shipping
owner, amounting in many instances to 20 per cent of the rate
charged for a long haul of many hundreds of miles. This eva-
sion of the law has been practiced by the many corporations
controlled by the Armours, Swifis, and other gigantic packing
interests and by the large fruit growers of many States and is

I do; because I know of no better way of
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usually accomplished by exclusive private contracts with certain
railroads by whieh those railroads are given either so many
cars per month for shipment or the entire product of the cor-
poration.

The Interstate Commerce Commission, under the act of 1887,

has power to prohibit a difference in charges “ by any special
rate, rebate, drawback, or other device,” and the Elkins amend-
ment prohibits “ any device by which property may be trans-
ported at a less rate than that named in the tariffs or whereby
any other advantage is given or discrimination is practiced.”
In November, 1904, the Interstate Commerce Commission de-
cided that “ Where excessive divisions of rates are granted by
a carrier to another carrier owned and controlled by a shipper,
for the purpose of obtaining the traffic of that shipper, they
benefit the shipper and operate as a rebate or other device to
cut the tariff charge in violation of the law,” and that, in the
case then decided, a division of 10 per cent of the rate from
Chicago to the seaboard and 20 per cent from the Missouri
River were grossly excessive and came within the inhibition of
the act. The difficulty heretofore has been that, while the Com-
mission had power to declare a rate unreasonable and that cer-
tain devices were in effect rebates and prohibited by the law,
vet under the construction placed upon the act by the Supreme
Court in 1897 the Commission was denied the power to en-
force its findings, so that all of these acts were practically nulli-
fied and without force.
_ In the Townsend bill, now under consideration, it is sought to
confer upon an enlarged commission power not only fo fix a
reasonable rate in the place of the one declared to be un-
reasonable or unjustly discriminatory, but also to declare any
regulation or power whatsoever affecting the transportation of
persons or property which is unreasonable or unjust unlawful,
and to declare and order what shall be a just and reasonable
practice or regulation for the future, and the order of the Com-
mission shall take effect within thirty days after notice to the
person affected. This provision, if upheld by the courts, will,
in my judgment, right the existing wrong and will place within
the reach of every producer and shipper a weapon by which he
can compel with expedition both the establishment of a rea-
sonable and just rate for transportation and also prevent the
giving of rebates, the excessive charge for private and refriger-
ator ear service, and the discrimination in favor of favored
shippers by reason of their ownership of valueless terminal
facilities.

There are 50,000 private cars now in operation, mostly owned
by packers. There are a few private cars owned by car com-
panies not engaged in shipping, but who lease their cars to
shippers and to railroads. It is estimated that the private re-
frigerator cars cost from $1,000 to $1,200 each, while probably
ordinary freight cars cost about $600. The vast profits to the
owners of the private-car lines can be understood when it has
been revealed that ordinary freight cars are leased at 20 cents
per day, while private beef and other refrigerator cars, making,
by contract, 135 miles per day, are paid east of Chicago at the
rate of three-fourths cent per mile, and between the Mis-
gouri River and Chicago at the rate of 1 cent per mile, or from
five to seven times as much as is paid for the freight car.
These cars are paid for by the railroad, and hence eventually
by the shipper and consumer, whether loaded or empty. The
mileage received from the railroad by the owner of these ears
is large enough so that he can pay back to the favored shipper,
which usually is himself, one-half the mileage. It is apparent
that this is nothing but a rebate in disgunise, and operates to the
utter destruction of the shipper who does not own a line of
private cars.

Mr. SHACKLEFORD. I want to ask the gentleman if the
bill you are supporting over there contains any regulation of the
private-car lines?

Mr. HINSHAW. I think so, and I am coming to that now.

Those railroads, and there are some, which rebelled against
this iniguitous system have found themselves deprived of the
business monopolized by the great packing houses, which en-
gage not only in shipping and packing dressed meats, but like-
wise almost monopolize the dairy, fruit, and vegetable business of
the country, and operate on a gigantic scale in grain as well. The
result of this perfected system has been that the shipping con-
cerns have not only been able to dictate freight rates, but like-
wise practically to fix the price of commodities to producer and
consumer alike.

In addition to the mileage rate the private-car companies have
usually been able to obtain a division of the regular freight
rates of from 10 to 12} per cent. Another device of great ad-
vantage to the private-car owner is the icing of refrigerator
cars, which the railroad is usually supposed to do, but which the
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private-car owner generally contracts to perform for 12} per
cent of the refrigerator rate. This makes it impossible for a
private shipper from California, Florida, or Georgia to employ
any other service but the private-car lines.

It is believed that this bill will reach these difficulties; that
the court of transportation will have the time to hear and deter-
mine with speed all appealed cases. Except in extraordinary
cases, no evidence will be admitted in the court of transporta-
tion not heard before the Commission. We know that the Presi-
dent will seek for the Commission men of superior ability and
wide experience. [Applause.] The people of the United States
have unbounded confidence in the good judgment and, above
all, in the integrity and patriotism of their Chief Executive.
We are assured that he approves this legislation. The people
of this country seek relief at the hands of Congress. Their pe-
tition should be heard. [Applause.]

The millions who live in the valleys of the Mississippi and
‘Missouri must seek for the wvast surplus of their products
markets in the East and South, at the great seaboard cities of
the country. The freight rate, even if justly and impartially
levied, absorbs a large percentage of the value of the products.
But if to this is added the discriminations suggested by greed
and enforced by the accumulated millions of organized capital,
the small manufacturer, the stock raiser, the farmer, the di-
minutive shipper has no chance for his industrial life in the
unequal contest.

The President knows that he owes his election to the millions
of the plain, common people of this country, and he proposes, to
the extent of the powers of his great office, to afford them relief.
To this worthy and patriotic object we should all be willing to
lend our best efforts and grant a full measure of devotion to the
best interests of the people of the whole Union. [Loud ap-
plause. ]

Mr. HEPBURN.
from Pennsylvania,

Mr. WANGER. Mr. Chairman, the purpose of the pending
bill—alike of that weported by the gentleman from Michigan
[Mr. TowxNsExD] on behalf of the majority of the Committee on
Interstate and Foreign Commerce, and that offered as a substi-
tute by the gentleman from Louisiana [Mr. DAvEY] on behalf of
the minority of that committee and of the membership of this
House—briefly summarized, is to secure a *“ square deal,” alike
for the shippers of the country and therein of producers and con-
sumers, without injury to the great railway interests and other
common carriers. The leading features of each bill is to confer
upon the Interstate Commerce Commission the power and au-
thority to revise after full hearing a rate fixed by such carrier
for the transportation of a given product or of any regulation or
practice which may be established by the carrier in connection
with such transportation.

It is a great guestion of possibly immeasurable significance,
and it is only because after years of study and investigation it
seems to me to be essential to the welfare of the country, to be
entirely warranted by law and reason, and to be capable of
amendment or of repeal in the event that experience shows its
incompleteness or its impolicy, that I give my hearty concur-
rence to the adoption of some measure conferring the authority,
and believing that the measure reported by the majority is more
complete and wise in detail, that I give my preference to it and
shall vote against the adoption of the substitute and in favor of
the passage of the Townsend bill.

In view of the many and clear declarations of the Supreme
Court of the nation in the interpretation of the interstate-com-
merce act since 1887 and of other like legislative enactments, it
can not be questioned that Congress has full authority to declare
and determine what are just and reasonable rates, providing
there is no confiscation of private property, and to delegate that
authority to a commission.

Undoubtedly it would be preferable if we could formulate a
statute clearly defining what are just and reasonable rates,
practices, and regulations, but as the complex nature of the sab-
ject and its multitudinous details baffles the ingenuity of man
in formulating laws which shall meet every item, incident, and
phase of the question, it is essential if we wish to provide for a
more effective ascertainment to delegate the authority, and the
only existing legal body appropriate for the duty is the Inter-
state Commerce Cominission.

That Commission has been the subject of serious and severe
criticism and has cost the nation a vast amount of money in
salaries and expenses; but it has done a great work and been
fully worth to the country far more than the expense involved.
Its members have been able, patriotic servants of the people,
and its intricate and perplexing duties have generally been dis-
charged with singular ability and freedom from bias or par-

I yield fifteen minutes to the gentleman
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tiality. It may not have done all that with present knowledge
we can see would have been possible to justify the sanguine
expectations of the public and of its creator, but having to
blaze a way instead of tread a beaten track the wonder is that
it has done so much that has been eternally right and has so
rarely fallen into error.

Mr, 8 H. Cowan, the able attorney of the Cattle Grazers’
Association of Texas and other western cattle associations, says:

TII.B‘AI.'.'I TO REGULATE COMMERCE HAS BEEN OF GREAT VALUE.

That il has been of inestimable value no one familiar with the facts
can doubt. The accumulated information contalned in annual reports
of rallweys and the records and statistical data covering, as they do,
glxteen years of the marvelous rallway development of the country in
construction, consolidation, and operation of rallways, as well as thelr
financial operations, comprises a history which otherwlse it would be
practically im ble to obtain. Its value, therefore, can not be
overestimated, ause we would be groflng in the dark in any attempt
at railway regulation without it. It has been, therefore, equally
valuable to the rallways themselves and to the puﬁlic. The same ma
be said of the tariffs on file with the Commission for the same period,
comprising a history of rates otherwise unobtainable. :

In addition to this, volumes of testimony and ﬁndmgg of the Com-
mission in the many important hearings which it has held, in which
opinions have been rendered, often by very able men, furnish an
encyclopedia of learning upon the subject to which anyone may resort

who desires to become educated upon the subject, but for which we, the

public, would be like a schoolboy starting in the primer, so far as this
subject is concerned.

And, again, the guestions which have arisen in the courts, fought
out by lawyers of great ability and decided by judges and courts emi-
nent for probity and learning, have blazed the wa{mand laced by the
roadside landmarks of inestimable value to ide both the public and
the railroads when confronted, as we are, with the question of appro-

riate railway regulation, which our worthy Preslgent emphatically

eclares to be the most important guestion before the American people.

So, therefore, to him w says that the act to regulate commerce
has been a failure or a worthless enactment let it be sald he has not
falrly measured it.

It is no uncommon thing to read In the papers and to hear from the
mtform declarations that the law as It stands Is worthless, but what

been said shows that such statements are incorrect. That the
law has been discovered to be seriously defective is undoubtedly true,
yet It affords some remedy, though very Imperfect, and is being con-
stantly resorted to as the only means of rallway regulation. Many of
the Commission’s declsions are complied with, and the fact that it may
be resorted to with a fair show of success, after protracted litigation,
has no doubt some beneficlal restraining effect. n the whole Ft may
fairly be said to have been of very great benefit to the public.

The members of that Commission believe, and the representa-
tives of most of the commercial organizations who have led
the battle for more equal and fair rates confirm the theory that
the one great weakness of the Commission is its lack of au-
thority under the present law in finding that an existing rate,
practice, or regulation is unfair or discriminatory to declare
what is just and reasonable for the future and to secure com-
pliance with that declaration without undue delay or multi-
farious litigation.

This theory is challenged by some shippers, commercial or-
ganizations, and probably most railway magnates and holders
of railway securities. My esteemed constituent, Mr. Philip
Godley, chairman of the committee of transportation of the
American Warehousemen's Association, member of the National
Board of Trade, and conservative business man, voices the
opinions of a large part of the conservative citizenship of the
country in a letter which I shall print with my remarks. I
respectfully dissent from his conclusion that the demand for
governmental supervision of transportation charges, practices,
and regulations is analagous to the demand of several years ago
for the free and unlimited coinage of silver, although it may be
conceded that a considerable part of the clamor for the present
proposed legislation, like that npon the coinage question, comes
from what they termed the explosive, oratorical elements of
our citizenship. But the demand is also made by men of the
utmost conservatism, and above all seems to be warranted by
past and present experience and conditions and to be indorsed
by thoughtful publicists, including a considerable number of
broad-minded, patriotic heads of great railway systems.

That able president, A. J. Cassatt, esq., of the great Pennsyl-
vania Railroad Company, has not only announced his adherence
to the proposition now, but took the position at least three years
since that governmental revision and regulation of transporta-
tion charges, practices, and regulations was wise and inevitable,
and when we consider the problems with their attendant cir-
cnmstances and conditions, how is any other conclusion possible
if anything like a square deal is to be hoped for or enjoyed?

That great magnate, Mr. James J. Hill, who has done so much
for the development of the Northwest, and especially of one of
its leading railway systems, declares, as does Mr. Godley and
many other sincere and fair-minded eitizens, that the only thing
necessary to relieve the sitnation and protect producers and
consumers is to stop rebates and diseriminations. There can
'be no question of the vice and crime of those practices, and pos-
sibly the detection and prevention of secret rebates can be as
completely done under the 1903 amendment of the interstate-
commerce law as under any legislative enactment; but when it

comes to the question of unfair diseriminations, while they may
be partially avoided under that amendment, there will not be a
reasonably early avoidance of their destructiveness so long as
we do not legislatively determine, either ourselves or by a com-
mission, what are the just and reasonable rates, practices, and
regulations under which the commerce of the counfry must be
transported.

When we consider that through their inexplieable, but none
the less effective, control of the rates of transportation of
dressed meats at a figure far below the rates charged by the
railway companies for transporiing live cattle, that the great
meat-packing concerns have been able to largely fix the price
of cattle, which must be accepted by the cattle growers of the
West, and the price of dressed meat, which must be paid by
consumers in the East, we can not fail to understand that a
serious disproportion in rates, although they may be public and
in accordance with schedules filed and exhibited, is what keeps
the cattle grower of the West from putting his product upon
the eastern markets in competition with the meats dressed by
the great packers, and this is but illustrative of many other
commodities, the consumers of which can not freely and fairly
deal with the producers because of the latter’s disadvantage in
not enjoying as reasonable rates of transportation as the middle-
man of almost exhaustless resources, who has determined to
buy low, haul cheap, and sell high.

One of my colleagues tells me of rich coal lands owned by
his constituents, which they may not develop because of prefer-
ences given by the railway which traverses his district to com-
panies in which some of its officers and shareholders are inter-
ested in the matter of sidings and the supply of cars.

1t is not to be supposed that undue preferences are given or
unduly low freight rates accorded to concerns and localities
because of the interest of the traffic managers who fix the rates,
practices, or regulations to favor concerns in which they are
interested in very many instances, and just why they are given
is in some degree and possibly most instances inexplicable, at
least to one mnot cognizant of all phases of the transaction.
But it is generally declared by the principal traffic men that
it is better to haul freight at a low rate than not to haul any,
and when the enormous output of a corporation like the United
States Steel Company may be diverted from the railway sys-
tem best situated and equipped to transport it to a different
line, probability is lent to the rumor that Mr. Andrew Carnegie
was permitted to dictate the rates to be charged upon the out-
put of his mills and furnaces as the only means of avoiding
the consiruction of a parallel competing line of railway between
the two largest cities of one of the greatest States of the Union.

If this coercion occurred it may have benefited such com-
petitors as Mr. Carnegie had in and near by Pitisbhurg, but,
assuming the forced rates to have been unduly low, it undoubt-
edly compelled the Imposition of higher charges upon other
competitors, other classes of freight, and between other points
of shipment along the same railway.

It is no wonder that Mr. Hill and others ask protection from
that form of coercion and will rejoice to see all discrimina-
tions prevented by law, so as to not to leave it in the power of
anybody save his board of directors and the diminishing num-
ber of his competitors to determine the charges his company
shall exact. But if the time-honored doctrine that no man is a
safe judge in his own case continues true, it is not fair that as
between carrier and shipper the determination of the former's
compensation shall be determined by the former alone with the
solitary restraint against rapacious exactions being the de-
struction of the shipper’'s business and his ability to furnish
freights to the carrler.

It is a phase of human nature for each to believe that he is
inadequately paid, and when he can fix the price for his services
to continually advance his compensation and interest in rail-
way securities will surely not destroy this. tendency and sub-
stitute a broad humanitarianism in the case of all carriers of
freights and passengers. It is suggested against the passage
of these bills that they are the first step in the ownership and
operation of railways by the Government, but it seems to me
that the assumption of rate supervision by the Government is
the removal of much of the foundation of the demand for Govern-
ment ownership. When only a reasonable return can be exacted
for the service rendered the great body of the people will more
emphatically than ever favor the operation of the great in-
strumentalities for travel and exchange of commodities by
private associations rather than by a great army of oflice
holders; but if we confess that these private associations are
beyond effective control, so long as they own the railways and
vessels there will be powerful accentuation of the demand for
the taking over by the Government of the instrumentalities of
commerce and their entire operation by legally designated
publie servants.
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Nearly all of the States provided in the incorporation of
railways and similar companies, or by subsequent legislation,
that their charges should not exceed a certain figure. And not
only in the States, but in England and other countries, in some
instances, for centuries the price of bread and other neces-
saries of l!/fe has been fixed by law, without in any instance
leading to the manufacture or purveying of those articles by
the government.

It is suggested, in opposition to the proposed legislation, that
the value of railway securities may be diminished and public
confidence in them for investment be shaken, and in this connec-
tion there is manifested one of the most beautiful traits of our
imperfect nature. In chivalric tenderness we are reminded that
among the holders of railway securities are widows and orphans,
If all widows and orphans, or the majority of them, held railway
securities, or if, however limited the number, more of them did
than the number who eat meat and use the other necessaries of
life, the price of which has been made unreasonably high by un-
restrained rates, practices, and regulations, we might well
pause; but for myself I think there are more widows and or-
phans whose comfort is diminished by unreasonable carrying
charges upon food and fuel than of those who enjoy the felicity
of collecting interest or dividends from carrying companies.

And why should the stability of those investments be
affected? As has been repeatedly stated during the ten years
the Interstate Commerce Commission assumed the authority
to fix maximum rates for the future, nobody became panicky
from the apprehension of confiscation or serious diminution of
carriers’ earnings. The impossibility of investigating and
speedily determining many rates or series of rates, regulations,
and practices is no less an argument against the hope of an
early Utopian reformation than it is a guaranty against hasty,
violent revolution; but there is just reason to believe that the
conferring of the authority in the manner declared in the meas-
ure bearing the names of my esteemed colleagues, TowNsSEND and
EscH, really a consolidation of features of many bills, and in
the main generally similar to the bill introduced by the distin-
guished chairman of our committee [Mr. Hepsurx], will lead
to the correction of many cases of unfairness and to the conserv-
ative and judicious ascertainment of the true basis for rates,
practices, and regulations, to which the traffic departments of
the carrying companies of the country will find it expedient to
harmonize their schedules of rates, their practices, and their
regulations,

It will be recalled that in the fierce agitation against the
Southern Pacific Railway Company waged in California a few
vears since it was claimed that the company charged traffic
all that it would bear. The charge was doubtless as exagger-
ated as the rates and practices in many instances were unrea-
sonable. But it is somewhat startling to learn from railway
testimony that the value of the service has little consideration
in determining rates.

In May, 1902, Mr. A. C. Bird, then third vice-president of the
Chicago, Milwaukee and 8t. Paul Railway Company, who ap-
peared before our committee, was asked by our chairman:

1 would like to have you inform the committee, If you will, what are
the elements of cost that are considered by you when you make a sched-
ule of rates.

Mr. Bird answered :

I have been engaged in the preparation of tariffs for many years, and
I have never yet on any occasion been able to prepare a schedunle of
rates with any reference whatever to the cost or value of the service.
In every case throughout my experience there has confronted me, first,
what are the competitive conditions that fix the rates for you arbitra-
rily? And in the sixty-six hundred miles of railway which I represent
I want to say that substantially there is no local traffic. There is not
a station from or to which a rate is made that is not affected more or
less directly with competition, so that you may not use your judgment
as to what the service is actually worth or what it costs.

If all parts of the country had fair competition, there might
be no ocecasion for the further mimendment of the interstate-com-
merce law. Nobody will contend, however, that that is the
ecase, and John D. Kernan, esq., in 1902 instanced a rate per
hundred pounds to our committee from Minneapolis to Utiea,
1,000 miles, 3 cents less than the rate upon the same article
from Utica to Forestport, 4 miles, and forcefully said that the
fair rate could best be determined—
by the railroad company if the rallroad company acted judicially in
tge matter ; but every man acts for his own interests in the matter, and
therefore the railroad manager in considering the question does like
a great many of us—he looks at one side. And I never knew but one
railroad man in this country who was able to take In both sides of the
question.

The following colloquy then occurred:

Mr. Maxn. Is it not to the Interest of the railroad companies to in-
crease the manufacturing interests on their lines?

Mr. Kerxax. You would suppose so.

Mr. Maxx. Is it not?

Mr. KErx¥ax, Yes, sir, it is; and it i3 bad poliey if they do not do it;
and yet you would be surprised to go up and down lines which I eounld
t-|.1h4-_-lxz.l: cut in New York State to see how absolutely blind they are to

a

Mr. MAxN. With all your knowledge of railroad rates—and you have
given more stundy than anybody on the Interstate Commerce Commis-
slon to them

Mr. KEgNAN. Oh, no, sir.

Mr. MANN (continuing). Or any man in the country——

Mr. KErnaN. I do not think so.

Mr. MANN (continuing). I will ask you, leaving out Forestport alto-
gether, you are not able to tell what would be the proper rate from Min-
neapolis to Utica?

r. KERNAN. Not unless I had all the facts. I have not got them. I
never bothered about my little rate. 'This Is just an illustration of the
difficulties, and one of those relative things that has got to be considered
and determined.

For instance, you take the question of two farmers living 100 miles
from Chicago, one on one railroad and one on another. They are hoth
competitors for the foreign and domestic market. They are on differ-
ent lines, and those lines are in different States. Now, the farmer at
one point is charged for car In%J grain to Chicago 3 cents a bushel.
The farmer on the other road Is charged 1% cents a bushel. Now, that
difference of 1% cents a bushel, you see, wipes out to a certaln extent
the business of the farmer who has to pay 3 cents. You can not deal
with that situation any way except through the interstate-commerce
law, which can bring both of these rates before it and enter into a con-
sideration of these relative rates, and fix them in the proper relations
toward each other.

It may be that the interests of one road, and the form of business of
one road, ma‘vjepermlt a higher rate. If that is so it will have to stand.
But it may that of these rates one is higher and the other lower
than it ought to be. Those thln[is have to be met by the power of
somebody who has power to fix relative rates, and it is relative rates
in this country that are troublesome.

Of course, on the 1st of January, 1900, the rallroads changed rates
on 854 different articles, and they lTowered them on 6 and raised them
on the rest of the articles. The increases were from 100 per cent down
to 15 per cent. The average was 25 per cent.

Now, after the long period of depression that the railroads have been
sulfering from I do not think that was an excessive rise in the rates,
and the onlf thing in those rates is that it should be considered by
somebody with authority and ability and training to go into the con-
slderation of the relative fairness as between competitors at different
points and upon different roads.

Within three weeks Mr. Bird, now vice-president of each of
the railroads of the West and Southwest, known as the * Gould
system,” told our committee:

The making of rates Is not an exact science. There is not a tariff
in the United States, according to my Dbest belief, that has been made
on any sclentific basis. * * * The fact is that rates are made by
some comparison compromise and competition, and those are the un-
derlying portions that determine what the rate shall be, * * * I
have never known a case in forty years' experience where in the ad-
justlxt!ent of rates the capitalization of a rallroad was taken into ac-
count.

Mr. TowxseExp. Now, would It not be safe to Intrust these interests
to a commission having as much knowledge as you have, an impartial
commission, as it would be to trust the people’s rights entirely with
ithe railroad?

. Mr. Bigp. That mnf be so; I do not deny it. * * * A rate may

be so low that it will not contribute fairly to the general expenses of
the company. It may be so low that if applled as a basic rate the
whole traffic would be unremunerative, but at the same time it might
be big enough to more than pay the actual cost incident to its own
transportation and thus contribute something toward the general ex-
penses of the eompany. It been held frequenily, I think first by
udge Cooley when chairman of the Commission, that that was a cor-
rect view of the sub{ect. I can not state cases in detail, but I am quite
certain the same opinion has been announced bl‘{ some of the judges of
the United States courts. I am not sure on that point. It is a fact
that the rallway companies have proceeded on that theory, more in the
past than recentlgéeand for this reason: Rates made under such cir-
cumstances have n taken and have been regarded by the State and
interstate commissions as a voluntary act, and therefore a just criterion
as to the reasonableness and fairness, and such rates have been used
often for the purpose of making other rates, and the practice, al-
though it continues to such extent, Is not as general as it was, be-.
cause it is considered hazardous to do so. There was one limitation
that I should have put upon that. The opinlon among transportation
men has been that if the rate paid more than the actual cost incident
to its own transportation, and did not anfavorably afect other rates,
then such low rate might profitably be made.

The last statement forcefully sustains the view that, with
the exercise of the power to fix definitely just and reasonable
rates, railway companies will cease, largely, to grant unduly
low rates from the well-founded apprehension that they will be
regarded by the Commerce Commision, and by the courts in
reviewing the action of that Commission, as a criterion to de-
termine the general standard of rates. And the hope becomes
reasonable that something approaching an eguitable and scien-
tifie adjustiment of rates will be attained -by virtue of the
proposed legislation.

It is argued, in opposition, that there may be a too low
standard of rates fixed, whereby liberal wages to railway
employees, the best equipment for conducting business, and the
remunerative return upon the eapital invested will be denied
to earrying companies. The limitation upon our authority,
imposed by the Constitution of the United States, which pre-
vents the taking of property without adequate compensation,
ought to be ample protection in this respect. There seems
to be a great misconception of the term * confiscatory rates.”
From many expressions the meaning in the popular mind is
largely that only such rates as actually take from the capitai
and physieal property of the carrier are * confiseatory.” The
error of this coneeption is that a earrier is entitled to just
compensation, and any rates which deny that is confiscatory.
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In the legislation we delegate to the Commission the legislative
authority to declare just and reasonable rates; but if " the
Commission errs, the power, under the Constitution, remains in
the transportation court and the Supreme Court to find, judi-
cially, that the fixed rate is, in fact, confiscatory of a part of
the just compensation due the carrier for the service, consider-
ing its character, its cost, and the fair income which the capital
invested should have, and the erroneous action of the Commis-
sion is enjoined, and the latter may then determine, in ac-
cordance with the judicial finding, the actually just and reason-
able rate.

My able friend from Alabama [Mr., RIcHARDSON], opposing
the problem of a central court to pass upon these guestions, yet
favored the determination or review of the action of the In-
terstate Commerce Commission by the cirenit courts of the coun-
try. That might be very well if we settled what just and rea-
sonable rates are, or if all the circuit judges held uniform
opinions upon the problem. But as they do not, as there is no
general rule determining exactly what just and reasonable rates
are in each instance, it is far more advisable that we should
have one court, made up of judges from five different circuits
over the country, passing upon that problem, than that we should
have a different rule laid down in each of the nine judicial cir-
cuits of the United States—or worse, in each of the more than
100 cirenit courts.

This central transportation court, dealing with all the ap-
pealed problems which the Interstate Commerce Commission
shall determine respecting rates, practices, and regulations, will
surely become an expert tribunal, and there ought to be a rea-
sonable confidence that its decisions will be more nearly ac-
curate than the decisions of a circuit court which may in years
have but only one case of the kind before it. All circunit judges
are probably able, but few of them are experienced in trans-
portation problems, and with possibly a different finding of
what is just and reasonable in a large number of the courts of
the country there would indeed be a practical defeat of the lead-
ing purpose of the legislation. The courts would have nothing
to do with the problem of whether the legislation of the Inter-
state Commerce Commission was wise. It would only be with
the question of whether it was in accordance with law, includ-
ing its reasonable or confiscatory character. If the Interstate
Commerce Commission fixed a standard of compensation which
the people of the land believed to be either too high or too low,
Congress would be the body to determine whether that stand-
ard should be raised or lowered, and that action by Congress,
like all legislation, would again be reviewable by the judiciary
as to whether in fact it was confiscatory.

There are too many shortcomings and imperfections in the
proposed substitute to make it in any degree comparable to the
majority measure. Its provisions are indefinite in many re-
gpects, and its express prohibition of the power of the Commis-
sion to raise the rate, possibly fixed by a bankrupt corporation
in guerrilla warfare with its more generally just competitors,
or where that rate gives an undue advantage to a certain interest
or monopoly over its independent competitors, entirely excludes
it from consideration by those who hope to produce better con-
ditions. The case was cited by Commissioner Prouty wherein
the case of rates from Cleveland to New Orleans and from Chi-
cago to New Orleans, it being agreed that the charge on oil from
the first-named cities to the latter was justly and reasonably
the same and just and reasonable in fact, and was the same to
the Standard Oil Company and to its independent competitors
in Cleveland, who competed in the New Orleans market, that
the Standard Oil secured a reduction in the rate from Chieago,
where it had refineries but its competitors did not have refin-
eries, to New Orleans, and thereby secured a monopoly of the
New Orleans market. There was no secret or other rebate in
the transaction, and the instance is a persuasive argument for
the power to revise rates upward as well as downward.

It is argued by representatives of the railways that the Inter-
state Commerce Commission, by reason of the discharge of its
preliminary legal duties to investigate abuses and cause their
punishment as well as correction, may become biased and fail
in the judicial quality in determining what just and reasonable
rates are. No instance is cited where that Commission found
rates to be unjust and unreasonable which a reviewing court
declared was a confiscatory act. There may be sound logic in
the suggestion, and I fail to see why the functions of the spy or
the prosecutor are essentially incident to the rate-revising func-
tion. .

It would seem that the investigation of complaints might ap-
propriately be made by the Attorney-General or the Depart-
ment of Commerce and Labor, and evidence of infractions of
the law having been secured that prosecution should be insti-
tuted in the proper United States court without the Interstate

‘but 1 fail

Commerce Commission having anything to do with the prosecu-
tion, and the Commission being a great legislative commission
to consider all the questions affecting transportation, and in
calm, unbiased manner determining what in each instance of
complaint requires revision. The Commission could have the
benefit of all the testimony taken, no matter by what Depart-
ment of the Government, and would doubtless find abundant em-
ployment in the exercise of those legislative functions and enjoy
in much greater degree the confidence both of shippers and of
carriers that its actions were fair and accurate, and subse-
quent controversy in the Supreme Court (to which appeals
from the action of the Commission might properly be limited)
would probably be reduced to the minimum. With this amend-
ment of the law there would be no need for a court of trans-
portation; certainly none until experience proved the contrary.

It is evident that there can be no legislation without the sur-
render of individual opinions, and the opportunity for amend-
ment having also been deemed fatal to the possibility of legisla-
tion at this session, I shall, while far from satisfied with many
features of the pending measure, vote for its passage under the
conviction that it is a step in the right direction and that prac-
tice under it, in the event of its enactment, will develop the
further legislation essential to that condition we all desire—the
promotion of the prosperity of our common country and the pro-
tection of every person and corporation in the land in its just
rights and fair opportunities, without extortion or discrimina-
tion from or by any other person or corporation in the trans-
portation of 80,000,000 Americans, their products, and needful
commodities for life and trade. [Applause.]

APPENDIX.,
I'HILADELPHIA, February 6, 1905,
Hon. InviNg P. WANGER ? ¥

Washington, D. C.

Dear Sir: It has been my privilege, as well as duty, to study the re-
lations between shippers and carriers since my connection in 1897
with the prosecution ore the Interstate Commerce Commission by the
American Warehousemen's Association of fifty-two of the lending rail-
road companies of the United States, which resulted in the cessation of
discrimination through the gran of concessions in the way of un-
limited free storage in terminals to the large shippers, and which action
p:o:‘.liuced the four-day rule for the removal of freight from carriers’
stations.

More recently this study has been continued by reason of being one
of the committee on transportation of the Philadelphia Board of Trade
and chairman of the transportation committee of the American Ware-
housemen’s Assoclation.

I have no alliance, affiliations, or Interests in or with railroads to
influence my judgment or position on the guestion of Government con-,
trol of rates.

On the question of giving the Interstate Commerce Commission an

wer to make rates there is, I think, considerable want of understand-

in the minds of the pnbi[c. and would, I consider, be a dangerous
power to Erant. The craze on this guestion, which seems to be over-
running the country and the public press, might not improperly be
likened to the free-silver eraze of a few f'ears ago, and is as much mis-
understood as was the freesilver quedtion. It is comparable also in
another respect—that both these questions originated from self-interest.
The silver guestion was begun b{l the owners of silver mines and the
i‘&temquestion originated with the Interstate Commerce Commission

@

In the proposed legislation and, as I understand, In all bills which
have been under consideration the two questions have become mixed.
Everybody Is agreed that all rebates, drawbacks, discriminations, con-
cessions, or special nﬂrlvlleges should and must be stopped. There is
no difference of opinion on this point, but the gquestion of giving the
Commission power to declare rates * unreasonable” and to name what
they may assume to be reasonable rates is another question, and a
dangerous docirine to x.5:11: in force, and but a step to the next proposi-
tlon, * Federal ownership of railroads.” I have yet to hear or see
any evidence that rates are unreasonable, though rates might be dis-
criminatory, either or both, as between shippers or between locallties;
to see that the Commission should have power to declare
that rates are anything more than discriminatory. would therefore
suggest to your thought that any bill before the (Congress might be
amended by changing that word * unreasonable” to * discriminatory,”
so that the Commission might have the authority, if they found any
rate or rates to be discriminatory, either as between shippers or be-
tween localities, to set aside such discriminatory rate, and that they
ml¥ht then say what rate would not be discriminatory.

think this %l:gstloll needs to be more carefully considered by the

ple generall fore legislation should be enacted, and I believe that

t would be better for the country at large that any cnactment should
go over to the next Congress, )

The one great mistake that was made by the same class of people
and the same gections of the coun who are now advoeating the rate-
making power was in oppoalng legislation glvinf the railroads the right
to make “ traffic agreements "' under the control of the Interstate Com-
merce Commission, and I believe it to be largely because the rallroads
were prohibited from ling that there has arisen the great evil of
rebate and discriminations. It is impossible to compel competition
and at the same time prevent discriminations, and in self-protection the
rallroads were forced Into combinations in the shape of * community
of interest,” so ealled.

The Elkins rebate law, if rigidly enforced, would, I belleve, be found
all sufficlent to stop discriminations, as it provides punlshment to the
receiver as well as the giver of rebates.

Yours, very truly,
PHILTF GODLEY,
Chairman Transportation Committee,
American Warehousemen's Association.
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[Mr. STEVENS of Minnesota addressed the committee. See
Appendix. ] '

Mr. DAVEY of Louisiana. I yield an hour to the gentleman
from Georgia.

Mr. ADAMSON. Mr. Chairman, ever since the courts emas-
culated the long and short haul clause of the act to regulate
commerce and destroyed the efficiency of the Interstate Com-
merce Commision by ruling that it had no delegated power to
make valid orders affecting transportation, the people have been
demanding remedial legislation to carry out the purpeses of the
law. The regulation ef carriers by Government is not a new
experiment. Many of the States have effective commissions
and laws. As the States charter and clothe the corporations
with quasi public functions, both the right and duty devolve
upon the State to protect the people by controlling and regulat-
ing the exercise of those functions, rights, and powers. ~

Neither the privileges granted nor the control exercised can
extend beyond the borders of a State. The framers of our Con-
stitution, however, made ample provision to meet all the neces-
gities of interstate commerce. Although no railroad had ever
been dreamed of, those giant minds, referring all things to gen-
eral principles, liberal, correct, and eternal, realizing the con-
ditions and inevitable development of our country, and the
genins of the splendid government they were forming for ages
of beneficent operation, provided that the States delegate to the
Federal Government the power and duty * to regulate commerce
among the States, ete.,” so that where the power and duty of the
States as to commerce end the jurisdiction of the Federal Gov-
ernment attaches, with powers that are plenary and duties that
are imperative.

They relate not exclusively to railroads, but apply to every
instrumentality, everything and everybody, in any wise con-
nected with business intended to affect more than one State,
District, or Territory. The man who peddles with a pack, the
wagoner on the highway, or the pack horse on the trail; the
commodity, no matter where originating; the terminal, wher-
ever or however built or operated; the private car, under what-
ever contract used—are all alike subject to this constitutional
power of the General Government whenever in any way con-
nected with traffic between different States, Territories, and
Districts. -

The commerce clause of the Constitution, like some others,
originated in fear of discrimination. It was never ordained
as an Iinstrument of unfairness or injustice. It authorizes Con-
gress to prevent one line or person or commodity or locality
or. interest from destroying another through artificial and un-
fair means. It forbids such destruction through nullifying
rightful advantages of one fo transfer its importance to an-
other. All localities, markets, persons, commodities, and inter-
ests should have fair and like treatment as to rates, regulations,
and practices, according to conditions, the variety and dis-
gimilarity of which, in this great country, blessed with such
great and diverse commerce, make sameness and uniformity
absolutely impossible. .

Though often and long importuned with “line upon line and
precept upon precept,” begging for fair treatment, the carriers
have ignored the cries of the people and failed and refused to de-
gist from their unjust practices even when most politely advised
go to do by the Interstate Commerce Commission, which, under
present construction of the law, has no power to do anything but
advise. So it appears that further legislation is absolutely neces-
sary, and the carriers have their own obduracy and greed to
thank for forcing the people to resort to such legislation. The
people are patient and seldom complain, but when they are driven
to complain they are generally right. They will secure the legis-
lation some time. It is said that at this time their demand is to
be appeased, while the fears of the earriers are allayed at the
game time, by passing through this House, * under whip and
spur” and without opportunity of amendment, the bill reported
by a majority of the committee. If it is true that the matter is
to end for this Congress with the action of the House, I concede
that the question of amendment is perhaps immaterial.

. But I am persuaded from the humorous remarks of certain

distingnished leaders here yesterday, and other recent cireum-
stances, that it must be a joke. It is true that the emphasis
placed on the words “ this House " by the gentleman from Ohio
[Mr. GrosveExor] were noticeable when he declared that the
majority had determined to pass the majority bill through this
House. I wondered why the Republican party, which boasts
“ that it always does things,” had not also determined to pass it
through both IHHouses. It has a larger majority in the other
House than in this, I am sure they would find no Demoecratic
obstruction. Over there it would not even be necessary to gag
the minority with a rule. By the way, if time is important, and
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there was a real purpose to legislate, and opportunity for amend-
ment being denied anyway, three days could have been saved
in this House for use in the other. Debate can have no effect
on results in this House under the rule adopted. The vote might
better have been taken yesterday, so as to expedite legislation,
if legislation were intended. Of course the Republicans knew
this, and I hope they were not seeking delay. Republican blus-
ter here may fool some people when it becomes necessary for
the majority and Administration to explain the dereliction of
their party on the rate question during this Congress. I have
never heard them accused of not being smart and shifty.

I was really pained at some of the things said yesterday by
majority leaders. The gentleman from Michigan [Mr. Towx-
sExD] appealed to us to eschew partisanship and cooperate with
them, and our hearts yearned to do so. But the gentleman from
Pennsylvania [Mr. Darzern] had eruelly intimated that they
did not need the help of Democrats. I have no doubt he meant
to say did not need it to pass the bill through this House
and did not want it at all.

My opinion is that whether wanted by them or not our
activity will have compelled any advanced action they take,
whether it becomes a law or not. The anticipations of the
gentleman from Ohio are correct. If this bill becomes a law
the world will give us credit for forcing action whether we
claim it or not. If you do not complete the legislation the
country will damn you for trifling with so important a subject
and preventing action. Through cur persistent agitation all
have about agreed that there should be additional legislation,
Both parties now want it. The President also now wants it.
The man who should have been President for the last eight
years still wants it. All who wish to be President, or to secure
any other office, want it. All the people want it; and even the
railroad presidents want it, and are invading the Capitol, the
White House, and the publie press to make known their anxiety.
Then, let us not stop with the Speaker’s adjuration to pass
“some kind of a bill” * through this House only,” but let us
enact a good and effective amendment to the law. What shall
it be?

The substitute offered by the minority, notwithstanding some
inconsiderate criticism by persons who could, like ourselves,
by further study, learn more of the subject, provides substan-
tially what is needed to make the present law effective and con-
tains substantially what has been asked for in the thousands of
appeals made to Congress, and contains nothing further. Con-
sidered in the light of existing law, which is necessary to safe

_and intelligent legislation, it is by far the best considered, the

best prepared, the best matured, the best constructed, the most
practical, and the most intelligently adapted to the situation
and the necessity of the case of all the bills ever prepared.
Nor has any suggestion emanated from either side of the House
or the press outlining a more effective or more appropriate bill
to meet the needs of the people for amendment of existing law.

The minority members of the committee do not elaim per-
fection for the bill. They regret that it is not better, and it is
not immodest for them to believe it would have been better if
all who had studied and understood the subject even more im-
perfectly than themselves had refrained from embarrassing
them at a most critical period of their labors, when taectical
judgment was needed. If the substitute had not been bet-
ter we might have secured better legislation, if any at all,
which the six Democrats on our committee regarded as more
important on this particular subjeet than mere party ad-
vantage. Let no sensation monger interpret this as a fling at
the minority leader. He has been in consultation and accord
with us since long before this spasmodie ebullition of fustian
and buncombe attacked the Republican The people have
not demanded revolution; evolution is making a system of con-
trolling commerce.

Defects in the system demand attention. Necessary amend-
ment should meet the demand and nothing else. Any man
with an active mind or imagination can suggest many things
that might please his fancy, but no man can get all he wants,
and it is certain that in our substitute we propose more than
we will ever secure from this or any other Republican Congress.
Nor do we go on and add destroying clauses to undo the rem-
edial provisions in our bill, nor burdensome and unasked-for con-
ditions to vex, encumber, and complicate the system. We say
the most necessary things and stop. As compared with the ma-
jority bill we appeal to the judgment of the people. We have
already received the approval of the press.

Both the proposed bills under consideration offer much that
is good. The minority bill contains practical remedies, valu-
able when taken in connection with existing law. The majority
bill starts out by proposing substantially much the same thing,
but instead of stopping where the minority bill does it goes fur-
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ther, coupling therewith saving clauses, which undo very much
of the parts which might otherwise be valuable, and adding
some provisions wholly unnecessary, troublesome, and expensive.
Neither of the bills specifically refer to terminals nor private-car
lines. If, as claimed by the gentleman from Michigan, the first
section of our bill may be construed to apply to private-car
companies, it is equally true of the first section of the other. I
do not concur with him. The truth is the subject of private-car
lines, being regarded as a separate matter before our committee
acted on the pending bills, had without a single objection been
referred to a subcommittee, supposed to be competent, which is
actively considering the subject. It will probably favor some
method of retaining private cars and regulating their use, rather
than outlawing and destroying them. It is also probable that
whatever bill may be recommended by that subcommittee will
finally become a law as soon as either of the bills now under
consideration here.

The private-car companies and the railroads justify their
wrongful practices by the plea that but for those cars no other
facilities could be secured, and the fruit and cattle could not
be moved. Then they prove the truth of the plea by making
contracts which shut out all other facilities. Like poor, help-
less, poverty-stricken things, the railroads complain that they
can not furnish facilities, and that the ear lines, commanding
the situation, take the carriers by the throat and impose such
terms as they choose to dictate. That being the case, the law
must interpose to protect and relieve the poor, weak carriers
from highwaymen who hold them wup. Yet the private-car
companies are making statements before our committee in the
nature of pauper affidavits, showing that they don't make a
cent, but are operating through pure philanthropy. According
to some of their showings, I fear that government regulation
would be followed by frequent and liberal claims on their part
for shortage in revenue and demands to make good this defi-
cit in such patriotic efforts to serve the public.

The argument of the private-car lines is the same always
urged in behalf of monopolies, special privileges, and tyranny:
Absolute control, shutting out all competition, handling both
supply and demand, calculating accurately may provide facili-
ties exact as well as adequate, thereby securing economy, and
thereby also rendering service at once more profitable to the
monopoly and better and cheaper to the people.

While all know that to be fallacious, yet many support the
theory by practice and acqguiescence, the most effective way to
support anything. The exclusive contracts are obviously crimi-
nal under the antitrust law. Besides, both they and the ter-
minal subterfuges are very thinly disguised devices for rebates;
but if further legislation is necessary it should be had, even if
the President, in his patriotic cooperation with the Democrats,
should by the unfaithful conduct of the Republican majority be
compelled to call an extra session of Congress to enact this and
other needed rate legislation. The two bills supported by the
majority and minority agree substantially as to conferring the
power to correct an erroneous rate by denouncing an unfair rate
and declaring a fair one. Both are substantially identical as to
connecting joint rates, but the minority bill in section 3 makes
valuable provisions as to competitive points and the just rela-
tion of rates at terminals and intermediate points on the same
line, offering amends for the emasculation of the long and short
haul clause. The penalty clauses are very similar.

The minority bill proposes for the rate to take effect after
twenty days and remain in effect and force until set aside by the
final judgment of the courts. The majority bill provides that
the order become effective after thirty days, if it is not prevented
from ever going into force, under the ample provisions and invi-
tations of section 14 of their bill. A rate declared and sus-
pended would be a mockery, permitting the carrier to go on
receiving and appropriating the ill-gotten proceeds of a rate
already denounced as unjust. No provision of law nor order
of the court for maintaining the status quo has been suggested
that will do justice in the premises.

To continue to collect the unjust rate from all shippers indis-
criminately or promiscuously would infliet irreparable injury.
If the shipper paid it he would soon pay out more than his
capital. Even if eventually refunded he and his associates
might in the meantime have been driven out of business and the
commerce of the town destroyed by the discrimination. If the
shipper pays it and adds it to his prices, he distributes the bur-
den among his customers and gradually drives them away from
his trade. In any event, if the order is finally upheld by the
courts, either the shipper or his customers have been robbed of
that much money, to recover which would require a multi-
plicity of vexatious and expensive suits. The rate ought to re-
main in force, as provided by the minority bill, until set aside
finally by the courts. That would offer an inducement to the

carriers to press their suits to an early termination. The ma-
jority bill permits the Commission to raise or lower rates.

The minority bill forbids the Commission to advance a rate,
filed and published as profitable and satisfactory, but there is
no restriction as to the ecarriers advancing the rates according
to existing law. It is best to prohibit the Commission from
raising a rate, for otherwise injury might be inflicted by the en-
forced diversion of traffic from markets and routes natural and
easy of patronage to others not so highly favored. DBoth bills pro-
fess to retain the present Interstate Commerce Commission, but
the majority proposition would so change it as to place it beyond
recognition. That bill would increase the membership, the sal-
aries, and the terms of office, all of which is entirely gratuitous,
unless imposed as a condition of conferring the rate-making
power. Nobody has ever suggested any change in these re-
spects. The present salary, $7,500, is large enough to secure
competent talent and compensate for the service. The term
six years is long enough to comport with the American idea of
official responsibility.

The membership is full large for efficiency. The only com-
plaints filed are to the effect that sufficient power has not been
conferred on the Conunission to make and enforce its orders.
Neither bill provides any statutory appeal nor new procedure.
Both rely on existing methods on the one hand to proceed in
the courts to enforece orders and punish violations, and, on the
other hand, a dissatisfied carrier may proceed in court to review,
arrest, and annul the order of the Commission. The majority
bill, however, secks to create a new court with special and ex-
clusive jurisdiction over cases affecting transportation and to
appoint five more Federal judges for life with large salaries.

We have judges and courts enough. The expensive increase
proposed is wholly unnecessary. When we vitalize the Com-
mission by empowering it to make and enforce its orders cer-
tainty and celerity of justice will reduce litigation. Carriers
go not to law unless they have reason to hope for ultimate suc-
cess of for such long delay as would be equivalent thereto.
Knowing that speedy judgment and sure correction would fol-
low wrongdoing, they would soon conclude that it is cheaper
and better to avoid trouble, expense, and punishment by act-
ing in the first instance with more regard for the rights of the
people. If effective legislation be enacted, the additional judges
provided would find little to do. In the hearings before our
committee it was the opinion of both Mr. Bacon and Judge
Cowan, as well as Mr. Commissioner Clements, that existing
procedure is sufficierlt and there is no necessity for additional
courts or judges. 5

When our committee began the study of this question, several
years ago, some of us were of the opinion that prevailing evils
were mainly due to rebates and delays in courts; so a couple of
makeshifts were devised, one of them aimed at rebates, which
is said to have accomplished much good ; the other pretending to
provide for expediting eases. Unthinking people believed that it
did afford means to expedite all litigation affecting commerce,
but somehow it only applied to cases where the United States
Were complainants, and even then on motion of the Attorney-
General only. The great number of cases brought to resist or
annul orders of the Commission were not affected at all by that
act. To supply that omission and in striking contrast with the
unwise provisions of section 14 of the majority bill, the minority
proposes that without any motion in court, every case, whether
to enforce or resist an order of the Commission, takes precedence
over all except eriminal cases in every court to which such case
may go. =

Under either bill the carrier may invoke the power of the
Federal court—existing courts according to the minority, but
under the majority bill the new and special court. The ma-
jority bill provides that the court may hear new evidence, a
wrong somewhat mitigated by limiting the new evidence to such
as was beyond reasonable diligence in the hearing before the
Commission. It still remains unfair, unjust, and improper to
hear additional testimony and vacate the action of the Commis-
gion on evidence the Commission never heard. The carriers
should be required to present their entire defense before the
Commission, and if, prior to a court taking jurisdiction, mate-
rial facts should be discovered not previously accessible to
diligence, the Commission should be authorized to reopen the
case, hear the new testimony, and again make up its order. If
that is still unsatisfactory to the objector, then authorize the
court to take up and dispose of the matter upon the law and the
record of the case before the Commission, not undertaking to
determine disputed facts.

If the new evidence is discovered after the court has taken
Jjurisdiction it requires that the court remand the matter to the
Commission, that the new evidence shall be heard and the case
be passed upon again by the Commission. The minority bill
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requires the court to hear no testimony, but to decide the case
upon the law and the evidence heard before the Commission.
It appears that in practically all the cases in which the orders
of the Commission have been set aside such action of the court
was based on evidence which had never been submitted to the
Commission. The proposition of the majority to tax the cost
against the losing party is discussed in a letter from J. C.
Hundley, of Fort Smith, Ark., in the following langunage:

You will note a_provislon for the costs of sults before the commerce

court to be taxed agalnst the unsuccessful.party after the manner
followed In the eireuit court of the United States in cases between

private litigants.
1f this section ls permitted to become a part of the law, it will re-
average shmlf;{er
hearing a n-

sult in very great Injustice and discrimination to the

and will serve as, Pmctlca!ly a barrier to the proper

vestigation of real or imaginary rate discrimination. The avglzv‘:%!e

shi would hesitate and in many cases fail to ask for an in -

gation or review on this account, Adjustments of this character are

{:gilcalléllfalgiﬂemnt from the adjustment of contentions between private
v a

It should be the ohject of the Government to protect the small ship-
per against discriminations and-unjust methods in the same manner
aadtlg_insng:te or Federal Government protects its subjects against torts
nnFurther'. the machinery for this ﬁ;urpose ghould be so arranged that
any shipper, however small, is at llberty to present the facts pertain-
ing to a case of actual or alleged discrimination, such facts state-
ments to be reviewed and passed upon by a competent, impartial gov-
ernmental tribunal.

To the average small shipper discriminations are destructive, but
with the degree of uncertainty as to the merit, justice, or ible
decision of the commerce court, many would prefer to continue to
bear the burden rather than assume the risk of possible defeat and addi-
tional expense. Under the present system, investigations, prosecutions,
ete., are conducted without ex})ense to the individual shipper.

During a number of years of practical rienge in this work we have
never learned of an objection being registered against this plan, and
we are inclined to the belief that mo and sufficient argument can
be advanced justifying the enactment of this clause.

The object, purport, and intent of this clause is seriously detrimental
to all interests and would result in direct o ition instead of relief
to the shipping public, and if permitted to me a part of the law
would result in renewed and vigorous agitation for its repeal.

It is stated by the majority in palliation of offering section
14 that we can not by legislation oust the jurisdiction of courts
to inquire into the validity of orders, and enjoin them, and sus-
pend them by temporary restraining erders. It is true that the
jurisdiction of the court can be invoked to pass upon the validity
of any act of any legislative body or any order of any official,
or any action of any Department, or even the judgment of an-
other tribunal; but the matter of suspension of operation pend-
ing litigation depends upon certain well-established and funda-
mental conditions, and the authority should always be exercised
within certain limitations. If it were made to appear to the
court that the action of the Commission was not based on
regular proceedings, in accordance with the law authorizing
the Commission to exercise the power, such as that there was
no notice or no evidence heard, or if any testimony were offered
it did not make a case, even if undisputed; or if the complaint
itself made no valid case, or if for any omission of compliance
with law or absence of legal power to take the action involved,
in such eases the order should be suspended pending the litiga-
tion, but it should not be done except in such clear cases, and
after notice and hearing by the court taking jurisdiction. Then,
if granted, delay and litigation might be avoided either by the
abandonment of the matter altogether or by a new proceeding
before the Commission if there were really a cause of complaint,
but fatal defects had vitiated the former proceeding and order.
Section 14 of the majority bill is, in my judgment, a Pandora’s
box of evils, which would largely destroy all the professed
benefits of the bill. If it does not afford more ample facili-
ties for delaying and defeating proceedings against the car-
riers than exist by present law we are very much deceived, and
it is useless to the carriers. If it affords less procedure and
facilities than existing law it is unfair to the carrier, and if it
does neither it is a useless waste of words. As to remedies in
courts, to enforce a valid order of the Commission or resist an
invalid one, existing courts and procedure are ample and fair.
What we need is to empower the carrier to make valid orders
and enforce them in the courts. We will do well if we provide
that muech. f

Aside from the obsclete long and short haul clause, the act
to regulate commerce provides that—

All tramsportation charges shall be reasonable and just.

The long and short haul clause might possibly be reanimated
by repealing the words *under substantially similar circum-
stances and conditions,” which phrase destroyed the clause.

The first section might also be rendered much more effective

by repealing the words “ under a comman control, management,
or arrangement for a continunous carriage or shipment,” thereby
subjecting to interstate control all things entering into inter-
state commerce, whether carried the entire journey by one
management or mnot. There are already many provisions

against injustice and discerimination, of which many violations
are alleged throughout the country.

I would neither prosecribe the carriers nor unjustly injure
their property, but the law should treat them and their prop-
erty just as other and their property, fairly and justly,
requiring them also to treat the Government and the people
fairly and justly.

The people need railroads and desire their prosperity. Most
of our country is yet not fully developed. People are not in-
clined to discourage capital from extending the lines. If those
in charge will manifest a disposition to do right they will find
the people long-suffering and slow to anger. But competent
service and fair treatment must be accorded.

The railroads extending from the North and East to the South
and Southwest are effective educators as well as factors in
commerce and wealth. They afford business and social com-
munication; they enlighten the different sections as to the
character, purposes, and resources of their fellow-countrymen,
thereby promoting accord and fraternity, if not homogeneity, in
all parts of the Union.

Ignorance and misrepresentation of ome another produced
much of the discord between the sections. The existence and
liberal use of such effective transportation lines, with a few
modern expositions supplementing their benign operations two
generations ago, would have gone far to harmonize and unify
iﬂxl; parts of our country and avert much of our unfortunate

tory.

When Lord Bacon wrote—

Fertile fields, bu ‘ksho and of tation fo
men'amnlla co?nmoditi?; me a g:uon ﬂext!:—mma SRASSIIESROON. S0
even his great wisdom could not feresee the discrimination and
restraints in recent years inflicted upon commerce and agri-
culture.

Thus far the Interstate Commerce Commission has betraved
no disposition to partisanship, sectionalism, nor partiality. The
gentleman from Michigan assures us that it is not likely to do

.80, nor is it intended by his bill that it ever shall. I know that

there are wise and good men in all sections and parties, even in
the Republican party, in spite of their political environments:

1 doubt not that proper men may continue to be found for that
important service, who will se exercise the enlarged powers of
the Commission as to correct abuses and irregularities, restore
to the people justice and fairness, reestablishing in this great
Republic Lord Bacon’s ideal conditions to proteet and preserve
them to our glorious people in their full and presperous enjoy-
ment of the unirammeled and unrivaled advantages with which
nature and enterprise have blessed them. There is another pro-
vision of the Constitution prohibiting the Government from giv-
ing preference to the ports of one State over the ports of an-
other. It is not now applicable to carriers, but when the Gov-
ernment assumes rate-making powers it will enter into the
question.

The Commission, actuated by the spirit of that section in
operating under the commerce clause, may easily adjust many
questions of competitive points as well as ports, which the
long and short haul clause has failed to solve. Under Govern-
ment supervision rates and facilities would be adjusted accord-
ing to conditions of trahsportation, and not personal and loeal
necessity, nor the opportunity of monopoly to extort unfair gain.

Mr. DAVEY of Louisiana. I yield one hour to the gentleman
from Missouri.

Mr. SHACKLEFORD. Mr. Chairman, the power of Congress
to regulate common carriers in their relation to the rta-
tion of interstate commerce is so generally conceded that I shall
not argue that propoesition. It is egually well settled that this
power may be delegated to the Commission.

While nobody denies the power, many doubt the wisdom of
exercigsing it. They consider that such regulation would be
unwarranted governmental interference with the private affairs
of citizens, the effect of which would be to establish a system
of communism. This is an error fallen into from having looked
at the subject from the wrong view point. If the Government
were to indeed assume control over the purely private ener-
gies and activities of individuoals, it would constitute an intol-
erable paternalism inconsistent with our traditions and insti-
tutions. The mistake which gentlemen make is in regarding
railroads as purely private enterprises.

The constitution of Missouri provides: “ Railroads are
hereby declared to be public highways.” This is but declara-
tive of the common law. A great judge has given this definition
of the principle of the common law :

When the owner of pro devotes it to a use in which the puble
has an interest, he in' effect grants to the pt?b;lc an interest in such

ust, to the extent of that in t to be controlled
good the

use, and m
by the public for the common as long he maintains use.
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The primary purpose for which every railroad is authorized
and constructed is to serve the public and incidentally to afford
to private owners reasonable compensation for such service.

Railroads being publie highways, it follows that any injury
or unreasonable burden inflicted upon them is an injury or un-
reasonable burden inflicted upon the public. Therefore it is
incumbent on us as representatives of the people to carefully
foster and protect these great arteries of commerce. They are
the very foundations upon which rests the prosperity of our
people.

As railroads are public highways, the public has a right to
demand that it shall not be required to pay more than reason-
able tolls for the use of such highways. Yet it is within com-
mon knowledge that railroad rates are grossly excessive. Offi-
cers and managers of these properties, forgetful of the rights of
the publie, levy rates not with a view to what the service is
reasonably worth, but for the purpose of collecting the last
penny the commodity to be carried will bear. For instance, the
rate from Baltimore to Chicago on 100 pounds of writing paper
is 67 cents, while on 100 pounds of wrapping paper it is 47
cents. On 100 pounds of brass hinges it is 67 cents, while on
100 pounds of iron hinges it is only 47 cents, If 100 pounds of
wrapping paper can be carried for 47 cents, why can not 100
pounds of writing paper be carried at the same rate. If 100
pounds of iron hinges can be carried for 47 cents, why should
the same weight of brass hinges cost 67 cents? Why the differ-
ence? It is simply a system of extortion by which the railroad
seeks, not a fair and reasonable compensation for the service
performed, but a division of the profits of the producer of the
commodity, which belongs to him exclusively as the fruits of
his industry. The managers of railroads can not be relied upon
to keep within reasonable charges, and hence Congress must
intervene.

Railroads being public highways, everybody has the right to
use them on equal terms. Yet the most strenuous opponent of
governmental regulation will not deny that unfair and unjust
discriminations have resulted in building up the great monopo-
lies, like the Standard Oil, the steel trust, the beef trust, the
coal trust, and others of like character. None of these mo-
nopolies could ever have hurt the people but for the unfair dis-
criminations made in their favor by the railroads. How can the
people be relieved from these discriminations except by govern-
mental supervision?

Innumerable instances could be cited to show that railroads
have raised unjustly the rates on certain commodities by sim-
ply shifting such commodities from one freight classification to
another. Private car lines have been used as the instrumentali-
ties for maintaining the most infamous and destructive system
of discriminations. Terminals and terminal facilities have been
used for like unlawful and predatory purposes. Congress is the
only power that can reach and cure these abuses.

Heretofore litigation growing out of attempts to correct the
evils that afflict transportation have proceeded so slowly in the
courts that practicable relief has been impossible. How can this
be cured except by the creation of a court which shall give its
exclusive attention to this litigation?

* Congress must act. The existing conditions can not continue.
The people have for years been petitioning for relief and they
will have it.

The President, in his message to this session of Congress,
said:

Above all else, we must strive to keep the highways of commerce
ofen to all on equal terms; and to do this it is necessary to put a com-

ete stop to all rebates. Whether the shipper or the railroad is to
glame makes no difference; the rebate must stopped, the abuses of
the private car and private terminal-track and side-track systems must
be stopped, and the legislation of the Fifty-seventh Congress which
declares it to be unlawful for any person or corporation to offer, grant,
flve. solieit, accept, or receive any rebate, concession, or discrimination
n respect to the transportation of any property in interstate or for-
elgn commerce whereby such property shall, by any device whatever
be transported at a less rate than that named in the tariffs pubnshed
by the carrier must be enforced. For some time after the enactment
of the act to regulate commerce it remained a mooted question whether
that act conferred upon the Interstate Com ce O issl the

wer, after it had found a challenged rate to be unreasonable, to

eclare what thereafter should, prima facie, be the reasonable maxi-
mum rate for the tra rtation in dispute. The Sugreme Court finally
resolved that question in the negative, so that as the law now stands
the Commission simply possess the bare power to denounce a particular
rate as unreasonable.

While I am of the opinion that at present it would be undesirable,
if it were not impracticable, finally to clothe the Commission with gen-
eral authority to fix railroad rates, I do belleve that, as a fair se-
curity to shippers, the Commission should be vested with the power,
where a given rate has been challenged and after full hearing found to
be unreasonable, to decide, subject to judicial review, what shall be a
reasonable rate to take its place; the ruling of the Commission to take
effect immediately, and to obtaln unless and until it Is reversed by the
court of review. The Government must, in increasing degree, supervise
and regulate the workings of the railways engaged interstate com-
merce; and such increased supervision is the only alternative to an
Increase of the present evils on the one hand or a still more radical

policy on the other. In my judgment the most Important 1 lative
act now needed as regards the regulation of corporations is this act to
confer on the Interstate Commerce Commission the power to revise
rates and regulations, the revised rate to at once go into effect and to
stay In effect unless and until the court of review revises it.

In this utterance the President was but voicing the declara-
tions of the last three national Democratic platforms.

The national Democratic platform contained the following:

The absorption of weaith by the few, the consolidation of our lead-
ing rallroad systems, and the formation of trusts and pools require a
stricter cqntrol by the Federal Government of those arteries of com-
merce. We demand the enlargement of the powers of the Interstate
Commerce Commission, and such restriction and guaranties in the con-
trol of railroads as will protect the people from robbery and oppression.

The national Democratic platform of 1900 presented the ques-
tion in the following language :

We favor such an enlargement of the scope of the interstate-com-
merce law as will enable the Commission to protect Individuals and

communities from discriminations and the public from unjust and un-
fair transportation rates.

The national Democratic platform of 1904 declared:

Individual equality of opportunity and free competition are essen-
tial to a healthy and permanent commercial prosperity, and any trust,
combination, or monopoly tending to destroy these by controllihg pro-
duction, restricting competition, or fixing prices should be prohibited
and punished by law. e especially denounce rebates and diserlmina-
tion by transportation companles as the most potent agency in pro-
moting and strengthening these unlawful conspiracies ag'a.fmt trade.

INTERSTATE COMMERCE,

We demand an enlargement of the powers of the Interstate Com-
merce Commission, to the end that the traveling Puhlic and shippers of
this country may have promgt and adequate relief for the a.guses to
which they are subjected in the matter of transportation. We demand
a strict enforcement of existing civil and criminal statutes against all
such trusts, combinations, and monopolies, ‘and we demand the enact-
ment gl: such further legislation as may be necessary to effectually sup-
press them.

Any trust or unlawful combination engaged In interstate commerce
which is monopolizing any branch of business or production should not
be permitted to transact business outside of the State of its origin.
Whenever it shall be established in any court of competent jurisdiction
that such monopolization exists such prohibition should be
through comprehensive laws to be enacted on the subject.

To those who cherish the delusion that Mr. Roosevelt is the
pioneer in demanding this legislation, I would suggest a com-
parison between the language of his message and the language
I have quoted from the national Democratic platform of 1904.
The words of the President are simply in line with what the
Demoeracy has been demanding for years. I call attention of
gentlemen on the other side that their platform is silent on this
subject. However, the President has taken up the fight, and we
ghall find pleasure in giving him our loyal support.

Any legislation will fail to meet the necessities of the case
unless it shall provide:

1. Power to find a given rate unreasonable or unjust and to
prescribe a reasonable and just rate to be substituted for it.

2. Power to prescribe a joint rate.

Power to eliminate unjust diserimination.

Power to stop rebates and secret cut rates.

. Power to regulate private cars and private car lines.

Power to regulate terminals and terminal facilities.

. Power to regulate freight classifications and rate schedules.
. Power to compel the furnishing of equal facilities to all

. A court in order to facilitate litigation growing out of the
orders of the Commission.

10. A limitation on the power of the Commission to raise
rates.

The Hearst bill, which Mr. Laymar and I have reported from
the committee with amendments, covers all of these points, and it
is the only bill reported that does. The Rules Committee, how-
ever, has deprived us of any opportunity to vote upon this meas-
ure. The rule which has been reported from the Rules Com-
mittee allows the House to vote only on the Davey bill and the
Esch-Townsend bill. The excuse given for this manifestly
unfair rule is that the Democratic caucus declared for the Davey
bill and the Republican cancus declared for the Esch-Townsend
bill. The real purpose of this gag rule undoubtedly was to pre-
vent the Recorp from showing that the Republicans of this
House voted against the bill which Mr. Lamar and I have re-
ported.

In a spirit of supererogation the gentleman from Pennsyl-
vania [Mr. Darzerrn] undertakes to fell this House that the
Democratic caucus held a few days ago declared for the Davey
bill. The gentleman ought to know, and by reading the public
press could have known, that the caucus did no such thing.
The resolution adopted by the caucus declared that it * approved
ihe provisions of the Davey bill.” Not the Davey bill, but the
provisions of the Davey bill. When the caucus was held the
Davey bill consisted of two short sections, hardly enough to
make one page. I have always approved and now approve
every provision of the Davey bill, and yet I never for one mo-
ment approved the Davey bill. The principles it contains are

enforced
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sound. But, Mr. Chairman, in enacting a law the principles
stated should not only be sound, but they should be aptly and
coherently expressed, so that it shall not be left to doubtful
construction of dubious language to determine what the law is.
The Davey bill does not clearly set forth the principles em-
braced in it. Then, again, while the principles of the Davey
bill are correct as far as they go, the bill does not go far
enough. It was distinctly stated and understood in our caucus
that it was not expected that the bill should be reported in its
then unfinished shape, but that in the committee it should be
elongated and elaborated till it should be a perfected Dbill
That is precisely what Mr. LamMar and I have done. Every
principle in the Davey bill as it was presented to the caucus is
embraced in the bill which we have reported and stated so
explicitly that there should never be any fear that it would
be misconstrued. The Davey bill as it is now before the House
is not the Davey bill which was presented to the caucus. As I
have said, the caucus bill had only two short sections. The
Davey bill as it stands here to-day contains seven sections. To
say that this bill in its present form is incoherent is not to
reflect upon the intelligence of those who constructed it, when
we consider the conditions which surrounded its construction.

In the committee all of the Republicans declared for the Esch-
Townsend bill, and then generously gave the Democrats on the
committee an hour to consult among themselves as to what they
would offer as a substitute. The hour had almost drawn to a
close. The gentlemen reporting the Davey bill looked at the
two little sections that had been presented to the caucus. They
concluded that they were too naked to look well, and so they be-
gan to search for some clothing with which to adorn them. In
their haste they cut a section out of another bill and added it
to theirs and designated it as section 4. This section most
likely fitted into the bill from which it was taken, but it was
certainly a misfit in the Davey bill, into which it was imported.
Let me illustrate. In this section 4 we find these words: “In
case any carrier shall neglect to adopt ‘ such’ classification,” ete.
The word * such” in the bill from which it was taken referred
to the classification mentioned in some preceding part of the
bill. The word could serve no such purpose in the Davey bill
for that bill dees not give the Commission power to regulate
freight classifications at all. Again, section 1 of the Davey
bill provides that the Commission shall not have power to com-
pel a carrier to raise a rate which it has filed and published.
But in this imported section 4 we find this language: * There-
after if any carrier shall maintain any lower fare,” ete. This
is clearly in confiict with the spirit of the provision alluded to
in the first section.

' The gentleman from Mississippi, who seems to be the cham-
pion of the Davey bill, said in this House a few days ago that
we will “ toe-mark ” the President in this matter. But certainly,
Mr. Chairman, the Davey bill does not * toe-mark ” the Presi-
dent's recommendations. The President declared against dis-
criminations. Not a word does the Davey bill contain on that
subject. The President denounced the abuses of the private
ear. The Davey bill is silent on this subject. The President
demands the regulation of terminals and terminal facilities.
Again the Davey bill is silent as the grave.

Mr. Chairman, it is not a question of * toe-marking?” the
President, but of marching shoulder to shoulder with him as
long as he * toe-marks,” the declarations of the three last Na-
tional Democratic platforms. It is a question of marching
shoulder to shoulder with the President as long as he marches
shoulder to shoulder with the great Nebraskan who has long
been leading on this question.

Mr. Chairman, it is among my regrets that the President did
not deliver his bold words on this subject at the last session of
Congress—the long session—when we should have had ample
time to consider these measures more deliberately and carefully.
I do not know why he waited till this last little piece of a ses-
sion to present his recommendations. Some one ineclined to
cast an insinuation might say that his delay was due to his
knowledge that there was an electicn ahead of him and that he
feared the influences of the railroads. I will not say that. Let
us credit him with candor and sincerity as long as he will lead
us in a struggle for the relief of the people. Above all, let us
on this side not lag behind him.

Mr. HAMLIN, Will the gentleman yield to me for a sugges-
tion?

Mr. SHACKLEFORD. I will

Mr. HAMLIN. I would like to ask the gentleman if his at-
tention has been called along that line to a statement in the
Washington Star of yesterday, a Republican paper, as I under-
stand, and of course an Administration paper? In the paper of
last evening appears this statement in regard to the president

of one of the railroads visiting the White House for consulta-
tion. I will read:

A remarkable feature of the Ercipaganda for this proposition is the
fact that President Roosevelt, who is directing it, has endeavored to en--
list the aid of the men foremost in opposition to it. He has been try-
ing to get President Spencer of the Southern Rallway and President
Cassatt of the Pennsg;};xnln Railroad, who up to this time have op,
the rate-making feature of the bill, which is really the meat of the
whole matter, to withdraw their opposition and advise the passage of
the bill. The assumption, of course, is that if these two heads of
great trunk-line systems, recognized as among the foremost railway
men of the country, should consent to the legislation it would lessen
excuse of Senators for opposing it.

Mr. SHACKLEFORD. I had noticed this article, and I have
also observed from reading the papers that President Roosevelt
is having frequent consultations with President Cassatt, of the
the Pennsylvania Railroad, President Spencer, of the Southern
Railroad, and other railroad presidents. This does not look
well. Nevertheless we will hope for the best and will not
question the sincerity of the President unless he shall relent
in this fight for the relief of the people. We will give him our
cordial support.

Gentlemen seem to think it were better that we should accept
partial remedies now and trust to future legislation for com-
plete relief. This is a fatal mistake. For years we have been
clamoring for a chance to legislate on this subject. Now after
decades of waiting an intense publie sentiment and a strenuous
Executive have forced a consideration of this great question in
this House. What shall we do with our opportunity? Fritter
it away on some half-way, half-hearted measures? No. We
should go boldly into a consideration of the whole subject and
present a measure affording ample relief for every transporta-
tion abuse. If we do less we shall be recreant to the people
who sent us here as their representatives. I should like to
ask gentlemen who urge that we accept partial relief now and
trust to future legislation for complete remedies, what is there
in the history of the Rules Committee of this House to give
them hope that we shall again be allowed to consider this ques-
tion? When the insufficient and incomplete legislation of this
session has been enacted we will be told to wait for further
legislation till this has been tried out in the courts. Under the
provisions of the Esch-Townsend bill this will require years of
litigation. In the meantime the people will be suffering the
same extortions they have been enduring in the past. Enter-
taining these views, I believe we should have gone into the
whole question now. 5

I have pointed out some of the defects and omissions of the
Davey bill. Had I the time and inclination I could indicate
other errors equally glaring. Nevertheless I have no hesitancy
in supporting it against the Esch-Townsend bill. There is one
provision in the Davey bill which redeems it from any compari-
son with the Esch-Townsend bill. I allude to the proviso to the
first section, which reads as follows: “Provided, That the Com-
mission shall in no ease have power to raise any rate filed and
published by a earrier.” In my opinion there is involved in this
short proviso every industrial and commercial interest of every
citizen of the Republic.

Mr. Chairman, there are those who declare that the ideal gov-
ernment is one in which all of the people are to be dealt with as
a single unit, that cooperation and not competition shall be the
controlling prineiple, that each shall work for all, and that the
results of each man's thought and each man’s labor shall go into
a common pool for the collective use of the aggregated mass;
that the individual shall be nothing and the community every-
thing. Such a policy would turn eclvilization back upon itself
and relegate the human race to barbarism,

The constitution of my State provides that there shall not be
any consolidation of parallel or competing lines of railroads.
It is probable that the constitutions of more than half of the
States contain similar provisions. The suit fo prevent the mer-
ger in the Northern Securities case was based on this prineciple.
It has been the policy of the American people to promote compe-
tition between ecarriers, industries, and markets. The railroads
have always desired the privilege of pooling and the people have
always opposed it.

The Townsend bill, if it becomes a law, will, in effect, pool all
of the railroads into one extensive system and eliminate all eom-
petition not only between them but between markets as well.
Unlimited power to regulate rates gives the authority to raise
as well as lower rates. Gentlemen on the other side say that
no commission would ever exercise the power to raise rates,
even if it were conferred upon them. This is an error. If the
Commission is given the power to treat all of the railroads as a
single system they will come in time to feel that it is their duty
to so regulate rates that each road shall earn a dividend on its
stock,
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Mr. Chairman, railroad abuses have become so enormous, the
people feel such a sense of having been outraged, that there is
danger that in attempting to secure relief we may fall into a
worse condition. It were well to consider the source of the
agitation and clamor that has filled the air on this subject.
Who is it that has been before our committee urging legislation?
Not the farmer, not the small trader, not the individual manu-
facturer. We have heard only the middlemen, the railroad
men, and the trust magnates. Undoubtedly the man who has
given us most advice as to the kind of legislation we should
enact is Mr. E. P. Bacon, of Milwaukee. He has been a grain
dealer at Milwankee, and in the fierce competition between
Milwaunkee and Minneapolis he has seen Milwaukee lose a large
share of her grain business. Mr. Bacon is not a producer nor
a consumer. He is a middleman, a shipper. He cares nothing
about the rates which are charged, whether they be high or low,
so they are so fixed that they will bring trade to his city. It is
not the rate but the differential in which he is interested. He
calls himself a shipper. Let me read from his testimony given
before our committee, Ie said:

The ship do not care what rates are charged. It is the relation
of rates beg::n competitors; that is the thing gtggy want fixed.

He don’t care a straw how high the rate is, so that the Com-
mission shall either put down the Milwaukee rate or put up the
Minneapolis rate, so that grain shall come to his elevator. It
would suit him just as well for the Commission to raise the
Minneapolis rate as to lower the Milwaukee rate. Before we
examined him I had supposed he was here asking legislation
in behalf of the people. I did not know he was seeking special
privileges for the middlemen. He has been appearing before
the committee for years and has advocated many bills. Some
of these provided for the most extensive pooling of the rail-
roads, yet he supported them in the hope that the Commission
would be given power to maintain artificial differentials to
overcome natural differentials that were taking business away
from his city. Let me read further from his testimony :

The Elkins bill, I will say, in addition to having been framed by the
general counsel of the Pennsylvania Rallroad, was amended at our sug-
gestion by the counsel and the amendment approved by President Cas-
satt, and we then adopted it as a substitute for the Nelson-Corliss bill
and joined with the ra s to secure its passage.

Here, then, we have this supposed friend of the people con-
spiring with the Pennsylvania Railroad to secure the passage of
a bill providing for the most extensive pooling of the railroads
and destroying every vestige of competition which the people
had so diligently sought to preserve in their constitutions, Iis
purpose was, as I have before stated, to give the Commission
power to control rates so that they could maintain a differential
that would enable his city of Milwaukee to compete with more
favorably located Minneapolis.

Mr. Chairman, the railroads do not much object to such regu-
lation as Mr. Bacon has been suggesting. Mr. C. Stuart Pat-
terson, a director of the Pennsylvania Railroad, has said recently
that he has no objection to governmental regulation. He said:

When the Government regulates the rates of the rallroads it must see
to it that the lines are fairly treated, and it must carry protection to
the extent of preventing unfair competition. To that end it must sane-
tion open agrements between the railroads as to rates and division of
traffic under the lrug)ervlaion of the Commission and the courts. The
people and the existing railroads should also be protected against the
construction of unnecessary new lines. think that view will appeal to
every fair-minded man.

The Hon. Paul Morton, Secretary of the Navy, published a
magazine article a few days ago, in which he said:

There are, In opinion, as many rates in existence in this country
which may be fairly considered too low as there are rates which a
court would decide to be too high. Rates that are unreasonably low
mairelm ust as disastrous to communities as rates which are too high.
It only falr that regulation and protection should go together. If
the public is to be protected against a railway charge that is too high,
then the rnilwsé{ (which 1s generally owned the people) should be
protected against a rate which is unreasonably low.

So, then, Mr. Chairman, the railroads are willing to have such
regulation as is provided in the Townsend bill, because they hope
that the Commission would maintain rates for them and elim-
inate all competition.

Would the Commission raise rates if the power were given?
Would the Commission eliminate competition? That can be
best answered by reading what the Commissioners have said.

Judge Knapp, chairman of the Commission, said in an ad-
dress, made a short time ago:

The evils which have attended the growth and operation of our railway
systems, and which have given rise to so muct;'tpubllc indignation, have
their origin and inducement for the most in the competition of
carriers, which our legislative policy seeks to enforce. That this is a
mistaken and mischievous policy I am fully persuaded.

Again, he says:

However diverse or conflicting their interests ma
the railways of the United States should, to the
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duties to the public are concerned. To enable th t T

ducis with St s fo fhe Boopie by st o, periitiad by oy
n BAC =

from mdhigualg:nd competitive u.cti:n ml.-nwhear;re,;etm%dfb“m AR

The people of Missouri, the people of Minnesota, the people of
a majority of the States, were so anxious to preserve competi-
tion among carriers that they provided in their constitutions
against any combination or pooling whatever between railroads.
Yet, Mr. Chairman, there are hanging around this Capitol the
agents of the trusts, the agents of the middlemen, the agents of
the railroads, and the membership of the Interstate Commerce
Commission itself, urging our committee and urging this House
to ride down those beneficent constitutional provisions, eliminate
absolutely that competition so universally demanded by the peo-
ple, and treat the multitudinous railroads of the country as a
single system—put them all inte one vast trust and make the
Interstate Commerce Commission a trustee to regulate and man-
age them. This condition would be the natural outgrowth of the
Esch-Townsend bill.

If all the railroads of the country were thus consolidated into
2 single unit and placed under the control of the Commission,
with power to prescribe not only maximum but minimum rates, .
by what rules would the Commission be governed in exercising
this tremendous power? Let me read again Hon. Paul Morton’s
words :

Th b inlon, t :
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would decide to be too h. It is only fair that regulation and protec-
tion should together. If the public is to be protected against a rail-
way charge that is too high, then the railway should be protected against
a rate which is too low.

The Commission would under that system feel bound to so
regulate rates that all of the railroads should earn dividends
on their stock. If as many rates should be raised as lowered,
the average of rates would remain what it is. There would be
no reduction of rates. Yet everybody knows that rates are ex-
cessive. Under such a system of regulation the governmental
bureau would so regulate rates that every dollar of watered
stock of every wild-cat railroad in this broad land would pay a
dividend. The money to pay these dividends would be wrung
out of the people by the Commission. The earning capacity of
a railroad would not depend upon the cheapness of its con-
struction and equipment nor upon the economic and careful
administration of its officers, but upon the paternal regulation
of the Federal tribunal. As an illustration of how this would
be accomplished, I guote from a finding made by the Commis-
sion, Commissioner Prouty writing the report:

Raiflway stocks and raillway properties ought not to fluctuate in value
like industrial stocks or industrial enterprises, and it is hardly prob-
able that they will do so. The canses which have contribated to this
in the past will not oEemte to the same extent in time to come. The
great systems have taken permanent form. The tendenecy is to operate
railways as business enterprises, mot for the stock market. Comsoll-
dations in ownership, whatever their other effects, contribute to the
maintenance of rates and will prevent in ecase of future dearth of
traffic the suicidal competition which might otherwise be Induced.
£till, whatever may be true in the future, they have certainly suffered
severely in the past and should be allowed to recuperate in t.gls era of

In other words, the Commission must so regulate rates that its
action will guarantee to every railroad a stability of value and
a certainty of dividends. The producers and consumers of the
country must trust to their own activities and the vicissitudes of
competition for their dividends, but the Government must guar-
antee them to the railroads. If a railroad which has been eco-
nomically constructed and equipped and prudently and carefully
operated shall be found carrying freight at a rate lower than
some competing road which has been extravagantly constructed
and its stock watered for the purposes of plunder, the Commis-
sion is to step in and say to the first of these roads: “ Your
rate is too low and your competition too severe for this other
road to earn dividends. You must raise your rate.” Would
the Commission take such action? Let me read further from
Commissioner Prouty, expressing the views of the entire Com-
mission :

Whatever rate is made on grain from Chicago to New York the
Vanderbilt system must determine the rate between cago and the
Atlantie seaboard all roates. We have seen that grain can be trans-

rted under actual conditions by the Lake Shore and the New York

ntral railroads from Chicago to New York at a cost less than that
by most other routes. It would be hardly just to these other routes to
compel the putting in of a rate upon that line which was reasonable
with respect to it alone and which had no reference to its competitors.
Upon the other hand, it would be equally unfair to the public if the
most expensive line were made the standard.

To meet that condition then those roads that were maintain-
ing the highest rates would be reguired to lower to a given level
and those roads maintaining the lower rates would be required
to raise their rates to a given level. Producers and shippers who
had been receiving the low rates made by the New York Central
and Lake Shore would have these favorable rates taken away
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from them, not by the railroads, but by the Commission, in order
that some other railroad might not suffer in the competition.
This competition is the very thing the people desire and should
have. One system of railroads in this country in one year
watered its stock to the extent of $150,000,000. That watered
stock railroad, under the provisions of the Townsend bill, would
rely upon the Commission to protect it from the rivalry of some
more honestly and ably managed competitor.

But, Mr. Chairman, the elimination of competition between
carriers is not the worst evil that may be accomplished under
the provisions of the Esch-Townsend bill. It also puts it in the
power of the Commission to eliminate competition between loeal-
ities and markets. Under the Esch-Townsend bill the Commis-
sion would have power to save Milwaukee from the severe
competition of Minneapolis, and to restore to Chicago the grain
trade which she has lost to New Orleans and Galveston. This
bill puts it in the power of the Commission to compel the com-
merce of the Mississippi Valley to again climb over the Alle-
gheny Mountains to the Atlantic seaboard rather than roll down
hill, as it now does, to the Gulf ports. Under this bill it is in
the power of the Commission to maintain artificial differentials
in favor of one market to overcome natural differentials exist-
ing in favor of others. By this bill the laws of trade and the
laws of nature are made subordinate to the powers of the Com-
mission. The Commission could raise the rates to Gulf ports
and lower rates to Atlantic ports and thus enable the East to
continue to take a * rake off ” out of the material resources and
wonderful industrial activities of the great Mississippl Valley.

Mr. Chairman, such regulation would be the most intolerable
form of communism. 8ir, it would be a communism from whose
blighting effects there would be no redemption except by resort-
ing to absolute State or Federal ownership of every mile of rail-
road in this broad land. [Loud applause.]

Mr. HEPBURN. Mr. Chairman, I yield one hour to tae
gentleman from Pennsylvania [Mr. SiBLEY].

Mr. SIBLEY. Mr. Chairman, I yield thirty minutes to the
gentleman from Massachusetts [Mr. McCaLr].

Mr. McCALL. Mr. Chairman, clearly defined evils have de-
veloped in the operation of our railroads which demand the
attention of Congress, althongh I believe that under the opera-
tion of the Elkins Act they are exceptional. There can be no
doubt that favoritism and the unequal treatment of shippers by
some railroads have been in the past carried so far as to turn
the scale between competitors in the same lines of business,
building up the fortunes of one set of men and destroying the
fortunes of another. Rebates and secret rates lower than pub-
lished tariffs have been given to favored individuals. Extraor-
dinary concessions have been made to shippers who own their
private cars, to small terminal switches that masquerade under
the name of independent railroads, and there has been direct
favoritism in the allotment of cars among shippers in times
when the demands of traffic were too great for the facilities of
the railroad. Public opinion has been aroused upon this ques-
tion of favoritism and aroused justly. Congress should deal,
and deal in no general terms which may be liable to doubtful
construction, but clearly and explicitly, with these abuses so that
if they now exist they may be stopped and if they do not exist
they may not be put in practice hereafter.

But gentlemen declaim about one set of abuses and propose a
remedy for something else. They graphically portray the evil
of favoritism and discrimination and then announce the triam-
phant non sequitur that the Commission should be given power
to fix the rates at which railroads should sell their transporta-
tion. What relation has the making of rates by the Government
to the giving of rebates to favored shippers under one device
or another, unless it be the relation of cause to effect? Can not
a railroad grant a rebate from a rate established by a commis-
slon as well as from one established by itself? Rather, it seems
to me, rate fixing by an agency of the Government would aug-
ment the evil. We may assume, I think, with entire safety that
the Commission would not compel the public to pay a higher rate
than the railroad asked. If it interfered with railroad rates it
would interfere to make them lower. The tendency of reducing
rates would be to make weak lines weaker and, in their struggle
for self-preservation, they would naturally offer any inducement
in their power to secure the business of great shippers. You
say such a course would be criminal, but such a course is crim-
inal under existing law.

My objection to the bill proposed is twofold; first, that it does
not deal effectively with the real evil and that it makes a
most illogical response to the real public opinion and, second,
that it does provide for the exercise of a dangerous power
with too slight safeguards, a power which is not asked to be
conferred by anything worthy of the name of public opinion
and which at the most is sustained by a mere public emotion.

Mr. Kernan, one of the most intelligent of the advocates of
this legislation, declared that ninety-nine out of a hundred ship-
pers did not comnplain that rates were too high, but complained
at the relative rate—in other words, at a form of diserimina-
tion. An attempt is made to utilize a genuine and well-founded
public sentiment against any kind of unequal treatment by
railroads in favor of a proposition that the Government shall
fix railroad rates under the slender safeguards of this bill and
embark upon a policy likely to be followed with consequences
which very few men have considered. Bring in a bill which
shall restore some of the penalties which only two years ago
Congress blindly repealed; prohibit both specifically and gen-
erally the employment of the different devices for conferring
special rates, and then enforce the law which you shall enact
and the day of unjust discrimination by railroads will have
ended and the abuses which have been complained of will dis-
appear.

But, as I said, this bill not only does not do that effectively,
but it does something entirely different. Baldly and honestly
stated its chief purpose is to have the Government establish
railroad rates, The advocates of the proposition are aware
that they are making an extraordinary proposal, from the frank
statement of which they recoil. This is shown by the way in
which they employ language to minimize it. They say that
they do not ask the Government to fix initial rates or to clothe
the Commission with general authority to fix railroad rates,
but where a published rate is challenged they ask that the
Commission may revise it. It is apparently to be something
very exceptional and very remote. As interstate rates must,
under the present law, be published from all railroad points, it
follows that there could not be an initial rate except upon a rail-
road which had not yet been built; and the power to revise one
published rate involves the power to revise all published rates.
A single complainant, under the operation of this bill, could
without doubt bring in question all the rates from Chicago, for
instance, to Boston, New York, and Philadelphia, as related to
the rates from Chicago to New Orleans, if, indeed, he could not
attack every railroad rate in the United States.

Mr. SHERLEY. Mr. Chairman, will the gentleman permit
an interruption?

The CHAIRMAN. Does the gentleman yield?

Mr. McCALL. Yes.

Mr. SHERLEY. In that connection, is it not true that in
the maximum-rate case, where the Supreme Court denied the
power, there were involved some two thousand schedules?

Mr. McCALL. There was a great body of rates involved,
I would state to the gentleman, as he suggests, in that case.

The power to fix rates conferred by this bill can certainly be
exercised, by the employment of the slightest formality, against
every interstate rate in the country. That is too plain to be
denied. Why, then, do gentlemen recoil from their proposition?
Why do they affect a conservatism as if they would not do the
thing they are proposing to do? It is simply that the frank
and unqualified statement of the policy would shock all notions
of conservatism. I agree to regulation, but it must be a
regulation not- incompatible with the fundamental principles
of private property as it has heretofore been received. Ralil-
roads are private property and are operated by private capital.
Before permitting private property to be taken for public use,’
and much more for private use, all civilized law exacts in ad-
vance safeguards to protect the owner; but here you propose
a proceeding by which some portion of a man’'s property may
be absolutely destroyed for the use of another, and you not
only exact no security in advance, but you attempt to restrain
the owner from following the ordinary legal remedies in the
constitutional tribunals of his country. Years afterwards per-
haps courts may hold that the taking was illegal and must be
stopped ; but what remedy is there for the taking which has
already occurred? This feature of your bill crosses the line
between regulation and confiscation and outrages the most
patent principles of justice.

I know it is said that the Commission thought for ten years
that it had the power to fix railroad rates. I am not sure that
that is true as broadly as it is stated. I will quote what was
said with regard to the task of rate making on the part of the
Commission by Chief Justice Cooley, a gentleman who, and I
say it without disparagement, was the most considerable man
ever a member of that body :

In a country so large as ours, with so vast a mileage of roads, it
would be superhuman. A construction of the law which would require
the performance would render the due administration of the law alto-
gether impractical, and that fact tends strongly to show that such &
construction could not have been intended.

The Supreme Court held that he was right as a matter of law,
and pass this bill and I believe you will find that he was right
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as a matter of fact. But let it stand that everybody believed
the Commission had the power to fix the rates. They exereised
the power on an average, it is said, of four times a year for ten
years. It would not appear from this that there was any gen-
eral injustice in rates. It must be remembered, however, that
during those ten years the gentlemen mow pursuing the rail-
roads were engrossed by other occupations. They were em-
ployed in bank baiting and in attempting to secure the free coin-
age of silver, employments that are now fortunately obsolete.
If those keen and restless intellects should devote themselves
exclusively, or in any large measure, to the railroads, the task
of rate fixing under this bill would speedily become what Mr.
Cooley called it, superhuman. I think, therefore, nothing of
what would happen can be inferred from what did happen be-
tween 1887 and 1807. It is said also that direful things are
going to ocenr if you do not confer this rate-fixing power. On a
sudden a popular rage has been kindled which, unless it is ap-
peased at once, will sweep away all railroad property. I doubt
the existence of this rage, but if it exists it is like the appetite
that grows by what it feeds on. The very way to bring to pass
the thing you want to avert is to start on the policy of rate
fixing.

I have just alluded to the silver question, which will again
illustrate the point I have in mind. It was said, you will re-
member, that we must do something for silver or we should
speedily witness something extreme done, and would even find
oursélves upon the gilver standard. And so we did some things
for silver, and the very things we did almost put us on the silyer
standard, and if they had not been repealed they would cer-
tainly have put us there. Your bill, in my opinion, takes the
first long step in the direction of the policy which you say you
wish to avoid. And affter your bill has been in operation and
the rocks are looming large around you, you can not be sure
that you will have at the helm a man of the indomitable will
and courage of Grover Cleveland. Suppose you have a Presi-
dent who sets his sails to catch every breeze that blows. Do
you think you would have as fortunate an escape as you did
from the consequences of “ doing something ™ for silver?

Let us consider for a moment what is involved in the pending
proposition. It is said that the construction of the great high-
ways of commerce is a governmental funetion which has only
been delegated to individuals, but it is plain that it is a govern-
mental function that the different States of the Union generally
refrained from performing, and refrained with a good deal of
discretion in view of the disastrous financial experiments which
some of them made in attempting to build the railroads for
-themselves. They ecalled upon private enterprise to employ
private capital in order that the country might be built up, and
gentlemen embarked in the business of building railroads not, as
might be inferred from some of the sounding generalities in-
dulged in to-day, for the mere purpose of exercising a govern-
mental funetion, but they embarked in it in response to the invi-
tations of the different State governments, as all men embark
in business, for the purpose of making profit for themselves.
And the result has been the creation of a railroad system be-
yond comparison the most splendid of the railroad systems of
the world, a system built up with few exceptions by private
capital, extending to the most inaccessible regions of the coun-
iry, and that has been the chief factor in the production of our
unparalleled prosperity.

The American railway system resulting from this policy is the
crowning industrial glory of America. It is as fair and innocent
a form of property as any in existence. If it did not bless him
who made it, it doubly blessed the country. It could not be
duplicated to-day, I venture fo say, by an amount of money
equal to its nominal capital. I know it is argued that the shares
are largely watered. But I have wondered when statistics were
produced here that notorious facts of an opposite character were
not stated. Some of the ancient stock-watering performances
of Gould and Fisk and Vanderbilt were cited as if they were
quite the rule. Why, the New York Central Railroad, which
has been referred to, has within ten years increased its capital
many millions of dollars and has received in its treasury 25 per
cent more money than the par value of the new stock it issued.
The Pennsylvania Railroad within two years increased its stock
50 per cent, and it received in money from 20 to 40 per cent
more than the stock it issued. Only the other day a great New
England railroad issued a large number of new shares and re-
ceived $170 for each share of the par value of $100. Many in-
stances of a similar character might be cited. Speaking broadly,
while there are particular roads with inflated capitals, the rail-
road system as a whole cost in aectual money not greatly less
than the amount of its nominal capitalization. The returns upon
the money actually invested will, on the average, I believe, not
exceed 5 per cent. Notwithstanding our sparse population, we
have the lowest rates of any great country in the world.

Now, having practically completed the railroad system of the
United States, private enterprise having bridged over our great
rivérs and tunneled our mountains and bound together every
bortion of our country by the network of more than 200,000
miles of railroads, along come the professional agitator and the
man who bought his land for a dollar and a quarter an acre and
gaw it inereased by the building of railroads to fifty or one hun-
dred dollars an acre, and the member of the board of trade, pos-
sibly in partnership with the Government under some tariff
schedule, engaged in manufacturing some commodity, making
very likely many times the returns upon his capital that the
owners of the railroad make upon theirs, and they join hands
together and say, “Go to; these gentlemen are performing a
governmental function; the Government should take charge of
their business and should say at what price they are to trans-
port our wheat and iron.” As nearly $1,000,000,000 are each
year directly expended by railroads for labor and a great ad-
ditional amount for supplies in the production of which labor
is the chief factor of expense, as in fact two-thirds of the gross
earnings of the railroads are paid out to labor, the proposition
is this—that people operating with their own capital railroads
built by themselves, or those they represent, shall do the work
of carrying commodities at a price fixed by the Government,
with a very limited right of appeal to the courts, and that a
million or more of men working in the employ of private en-
terprise shall, in the last analysis, have their wages fixed by a
Government which is controlled by the majority, whose interest
it will be to have cheap transportation.

Can you imagine a more ideal scheme for the destruction of
private property and one more likely to corrupt our people?
And not merely does the proposition involve the rights of pri-
vate capital and invade the practical freedom of a man to sell
his labor in the open market uncontrolled by the Government,
but it vests in a commission the power to revise the geography,
of the country, to nullify natural advantages, to give to an in-
land city the benefit of a location upon the seaboard or upon a
great river, and to give to the seaboard city the dignified seclu-
sion of an inland town. I believe this power, with the ineffec-
tive safeguards of this bill, is too vast and too dangerous to be
wielded by any political government, and that it is likely to
lead to the destruction of cities and to ultimate Government
ownership of railroads over the pathway of confiscation.

There is no essential analogy between this propesition and
the control which municipalities exercise over those services
which use the public streets, or even such control as States, the
mothers of these corporations, have attempted to exercise over
their children. The National Government is a vastly greater
engine than are the subordinate governments and the constitu-
tional safegnards against encroachments by it are far less ex-
plicit and effective.

The looting propensities sometimes shown beyond question
by cities and States have been effectively restrained, but when
the National Government invades private property, when the
pecuniary interests of the far greater number appear to be ad-
verse to the rights which are invaded, when the demagogue, ever
ready to bribe the people in the mass with the money of somebody
else, puts himself on the platform that the charges of the rail-
roads should be reduced, and when the decree is finally regis-
tered under the authority of Congress, and the very air vibrates
with the demands of a public opinion, or rather of an aroused
publie appetite, who imagines that the Supreme Court will stand
between the National Government and its vietims? TUnfortu-
nately there is an undeniable tendency for the court to uphold
what is called the political department of the Government find
to sanetion any policy upon which it may enter. If it could sup-
port the contention that we could tax one portion of American
territory by a different system of imposts and excises than
were levied upon another portion, and uphold this un-American
doctrine in contradiction to the voice of John Marshall, speal-
ing for a unanimous court, affirmed as he was by a unanimous
court a generation later, do you imagine that the owners of a
railroad will be heard against the National Government acting
under its imperial claims of regulating eommerce and of pro-
moting the general welfare?

If the Government is to require a set of men using their own
property to render a service at a price to be fixed by the Gov-
ernment it should guarantee them against any loss which such
a price would entail. To do otherwise would be shameless
tyranny, and yet, as a practical question, is it coneeivable that
any bill having that object in view could ever pass Congress?
If we are to have Government ownership, it is more in accord-
ance with my notions of justice frankly to avow it at the out-
set and have the Government take the railroads off the hands
of their owners at their fair value. That, I understand, is the
programme of the fascinating gentleman who is now the leader
of the Democratic party. But the policy which I believe is
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likely to be the outgrowth of this bill in its present drastic
form will have in it no such an element of justice. The Com-
mission which you endow with such franscendent power will
sooner or later inevitably become a political body. It will re-
spond to public demands for lower rates, The gentleman from
Florida gave a startling proof of this tendency in his eloquent
speech in favor of thisbill when he cited a law case which showed
that his own State had fixed railroad rates below the cost of
operation. If that course was taken by an old and conserva-
tive State like Florida, what could be expected from the more
radical States of the Union? Railroad securities would, under
such a policy, gradually decline in value. The public will for-
get the conditions of things existing one or two decades in the
past, or, if it remembers, its conscience will be sufficiently hard-
ened by this policy to respond to vague appeals to seize those
great national highways in the interests of national symmetry,
and perhaps in the interests of civilization, a plea that has been
worn threadbare in our time, and the present generation would,
I believe, see the railroads owned and operated by the Govern-
ment.

I for one do not believe in Government ownership as a matter
of sound policy. If the railroads were given to the Govern-
ment I believe their operating expenses alone wounld make the
rates for transporting freight and passengers greater than the
rates prevailing to-day. It is notorious that the services which
the Government now performs are much more expensive than
similar services conducted by private enterprise. 1 have great
faith—and no one can have greater—in the ability of the
American people to perform those governmental functions which
a great incorporation like them is fitted to carry on, but I have
no faith in the ability of that great mass of people, or of any
other great body politic, to conduct through the agencies of
government a vast and complicated business. Our railroads
have enlisted in their creation and management the genius of
great captains of industry, with which no talent in the public

_service is at all comparable. How would your new railroad
managers be chosen unless for their prominence, perhaps, in
the dominant political party? The height of their adminis-
trative character would very likely appear in detecting steal-
ing on the part of your conductors, or men handling the money,
and in discovering such violations of good morals as Mr. Bris-
tow was responsible for unearthing. The men who did the
work upon your railroads would, at the best, be selected by some
form of clvil-service examination, certainly not an ideal method,
but a method much preferable to selection upon purely political
grounds.

You would have a mechanism for appointing and watching
and discharging your men whose operation would present nearly
as formidable a problem as the operation of the railroads them-
gelves, and I venture to say that society would stand aghast at
gome of the disclosures that would be made. The notion of
equality upon which our Government is founded would lead into
unreasonable ventures. One locality would demand substantial
equality in rates with another without regard to the distance of
transportation and would demand also the same service of ex-
press trains. If you want an illustration, take your rural de-
livery. The routes are no longer selected on purely business
principles and with reference to their ultimately paying the Gov-
ernment the cost of operation, but the principle of equality of
which I have spoken leads us to deliver the mail to the man
isolated upon a hillside 5 miles from the post-office largely on
the theory that he has the same right to have the Government
deliver his mail as does the man who lives near the post-office,
and the result is you have a rural delivery to-day having little
reference to business principles and a great and growing ex-
pense saddled upon the Treasury. What reason is there to
think that the Government would not conduct railroads upon the
same principle? Then the ownership of transportation lines
would give the National Government the ready means to usurp
the insignificant powers remaining to the States. One party
would demand that the railroads should not be operated on Sun-
days, another party would contend that the Government should
not transport intoxicating liquors, still another would claim
that veterans or other classes should ride free, and others would
urge that men engaged in kinds of business at the time obnox-
ious should not be permitted to ride at all, and you would enter
upon an era of extravagance, of favoritism, and of centralization
of power at Washington which would be subversive of our Gov-
ernment or would radieally change its character. Take off the
lid from this Pandora’s box and you will see everything escape
except hope.

It is alleged as a reason for this legislation that rates have
slightly increased in the last five years. That depends entirely
upon what you accept as your standard. The man who deals
in any of the ordinary commodities of common use can buy

more transportation with a given amount of his commodity to-
day than he could five years ago. In other words, treating
transportation as a product, it is relatively to other products
cheaper to-day than it was five years ago; for while commod-
ities in general have during that time risen about 20 per cent
in price, transportation has risen about 4 per cent. And this
entire increase of 4 per cent is accounted for by the increase in
the wages the railroads pay their men. What will be the first
step by the engineers of this rate-fixing device? They must
justify the proceeding by cutting down rates or there will be
no public benefit from their standpoint. That in turn will com-
pel the railroads to reduce the cost of their service, and if they
can not reduce the price they pay for steel and ties they will of
necessity be compelled to reduce the wages of labor, and the
benevolent design of the manufacturer of leather or pig iron
to secure lower rates and greater profits for himself will be
attended with wage cufting and possibly strikes and general
public inconvenience.

In a government like this a great deal should be left to the
play of industrial forces. If the Government shall impose
upon itself the guardianship of men in their business relations
you will get a hard and fast and rigid system, incapable of
expansion, beneficial to nobody, and in restraint of individual
enterprise. Those industrial forces fight the battle of society,
and make progress possible. On the one side are the managers
of great railroads, on the other side a large mass of trained
men, organized and determined and able fo secure fair returns
for their labor.

It will be far better for society to let the natural struggle go
on between railroads, employees, shippers, and localities than
it would be to set up a little machine deity called a commission,
with at the most only a governmental interest and with a man-
date to supersede the laws of nature and still those great indus-
trial energies which are as necessary to the health of society as
the movements of tides and currents are to the sweetness of the

Granted that our condition as a nation is not ideal, it is as
nearly ideal as that of any great people that ever existed, and
it is so because of the amount of freedom for the play of natu-
ral forces. If the Government intervenes, instead of the eco-
nomic antagonism between employers struggling for cheaper
transportation and the employed struggling for higher wages,
very likely you will have an antagonism of a more deadly sort,
and the conflict may be waged between your workingmen and
the cannon of their Government upon the banks of some
American Neva.

Are governmental commissions infallible, or do they become
infallible by giving them large salaries, as you propose in this
bill? Your Railroad Commission is under the ban, and the
Administration measure introduced by the distinguished gen-
tleman from Iowa provided for its extinetion. Less than two
years ago the President appointed a eanal commission of seven
members, with salaries of $12,000 per year—even more mag-
nificent than the salaries in this bill—and yet he is now asking
you to abolish it; and if this Commission is to complete the
work of building the canal on the scale of expense on which it
has thus far proceeded, the American people may have ample
cause to wish that this *governmental function” had also
been delegated to private capital, at least until the canal should
have been built, and then come down heavily with threats about
the *“day of judgment,” which we heard on this floor yesterday
against the misguided wretches who have invested their money.
And yet a commission is quite good enough in cases where indi-
vidual American citizens are to pay the bills.

I am opposed to this bill because of its tendency tremendously
to increase the power of the Government at Washington. The
enormous concentration and pressure of power involved in the
attempt to have the National Government run our railroads, and,
as a result, those great engines that produce the articles of in-
terstate commerce, would be to engender here a heated center
of despotism destructive of the last appearance of individual
freedom. Liberty is only compatible in this country with keep-
ing the management of their affairs near to the people, where
they can see how they are conducted. Distant as they are from
Washington, they get merely the stage effects, and the actor
who is set down to play all the virtuous parts in the play may
be in fact the real villain. A system like ours, with the func-
tions of government distributed among different organs and
localities, is tolerant in the highest degree of freedom, and the
unshackled liberty of millions of men employing with the least
restraint the faculties God has given them is what has pro-
duced our marvelous development. Stifle by your puny stat-
utes that splendid opportunity for enterprising human endeavor -
and you will profanely lay your hands upon the very shrine of
American liberty. I do not care to see created at Washington




2030

CONGRESSIONAL RECORD—HOUSE.

FEBRUARY 7,

a *little father” as there is one at 8t. Petersburg. For my
part I prefer the American system of distributed power, with
as much as posible left to the individual, rather than the Rus-
sian system of centralized power.

It is said that this legislation is popular. The popularity of
a measure is not always the test of its wisdom. Unfortunately,
it is usually popular, for the time being, for those in high au-
thority to marshal and gratify the predatory instincts of a
people. Suppose Grant had listened to the argument that the
greenback was good enough for the soldier who risked his life,
and that, therefore, it was good enough for the bondholder who
had risked only his money, and suppose he had started the
printing presses in motion to manufacture money for the pay-
ment of the public creditor. Does anyone doubt that he would
have been popular, even as popular as Franklin Pierce the day
the latter was elected President by more than five-sixths of the
electoral college? And yet Grant, instead of appealing to the
passion of the moment, considered the real interests of his coun-
try and gave the people a chance to think and to form a real
opinion, and by so doing he laid the foundation upon which was
built the fairest structure of national credit ever reared by a
nation. Did Grover Cleveland perform a popular act when he
issued bonds in time of profound peace? And yet he saved the
gold standard to his country. The fame that those in power
win by pandering to the passion or the desire of the hour will
redound to their ultimate dishonor and put them in the pillory
of history.

Grant, if you want to, that our people to-day would not con-
done any act of injustice by the Government, yet we must re-
member that progress is not constant and there are ups and
downs in the career of a nation. After the strain of producing
great heroes and great statesmen it is natural that the national
energies should become relaxed and engage themselves in bring-
ing forth pigmies, and that the whim and vagary of the moment
flitting across the mind of somebody in high authority should
for a time usurp the place of the principles of enduring consti-
tutional government. We may well hesitate to bequeath the
policy of this bill as a legacy to such a time. Let us then per-
mit this two-edged sword to sleep in its scabbard, at least
until some one shall give a reason why it should be drawn. Let
us make the amplest provision the law can make for the abso-
lutely equal treatment of everybody by the railroads, but let us
not enter upon the adventurous policy of this bill. I do not
flatter myself that anything I have said can turn you from your
purpose to pass this measure, but believing as I firmly do that
it is charged with injustice toward many of our citizens whose
means have been employed in a way vastly to benefit the coun-
iry, and believing, too, that its operation would be injurious to
the interests of the whole people, I find myself utterly unable
to give it my support. [Applause.]

Mr, SIBLEY. I yield five minutes to the gentleman from
Pennsylvania [Mr. Apams].

Mr. ADAMS of Pennsylvania. Mr. Chairman, in the small
allotment of time it would be rediculous to attempt to discuss
the merits of this bill as a principle, and as we are entirely ex-
cluded from the right of amendment, it would be egually useless
to discuss it from that standpoint. But to follow in the vein of
the gentleman from Massachusetts [Mr, McCarLL], who says that
the great support of this bill is more popular in its character
than as coming from the best interests of our country, I wish, in
the short time allowed me, to present to this House the resolu-
tions of the Board of Trade of the city of Philadelphia, which I
have tl=a honor in part to represent, and to show that this legis-
lation is not in conformity either with that local board or with
the resolutions of the National Board of Trade, which met in
this city during the month of January and passed resolutions,
after due consideration, as to the character of the legislation
that they desired to be passed by this House.

Mr. Chairman, I yield to no man on the floor of this House
in the recognition of the evils that exist on this question, but in
my judgment there is no legislation that could come before this
body next to the tariff that is so important and so far-reaching
and will in its results prove the judgment that I advance in its
effect upon the business interests of this country. It is most
dangerous, in my judgment, to give to any board the right to
name the railroad rates of this country, which will affect the
value of every railroad security throughout it. It is most
dangerous, and I believe that the safer law of competition would
be a much more reliable doctrine on which to rely. Mr. Chair-
man, the resolutions of the Board of Trade of Philadelphia in-
dorse the resolutions of the National Board, and not to read all
of it, as I shall file it as part of my remarks, the close of the
resolutions of the National Board of Trade says that—

Any abuses in transportation methods or operations which may, upon
due Inquiry, be found to exist, and to that end that power be given to

the Intersate Commerce Commission to revise any rates found to be un«
reasonable or discriminating, the revised rates not to go into effect
until the action of the Commission shall have been, upon review, con-
firmed by the circuit court of the United States of competent juris-
diction,

That is the judgment, not of your railroad managers or rail-
road presidents, but that is the judgment and the desire in re-
gard to this legislation of a national board of trade not repre-
senting any local farms, manufactures, or any section, but rep-
resenting the entire counfry, meeting in the national capital to
decide after mature deliberation what legislation on this and on
other subjects is best for the business interests of the country,
That same National Board of Trade asked for the repeal of the
amendment to the interstate-commerce law forbidding pooling,
because, in their judgment, it was not for the best business inter-
ests of the country.

No such provision has been incorporated in this bill, and as,
under the rule, it is not open to amendment, it can not be placed
therein. The National Board of Trade, at its session, also re-
solved that the act to regulate interstate commerce should be
amended, to wit, that private car lines and originating or termi-
nal railroads engaged in interstate commerce be considered as
common carriers and subject to the interstate-commerce act.

The Philadelphia Board of Trade, commenting upon the above
resolutions, say, ‘ Therefore, your memorialists, the Philadel-
phia Board of Trade, referring to the foregoing representa-
tions, earnestly recommend that amendments to the interstate-
commerce law shall be so drafted as to be in harmony with the
suggestions of the National Board of Trade, whose delegates
come from all parts of the United States and whose recommen-
dations are considered wise and conservative and tending to-
ward securing conditions alike to the shipper and the trans-
porter.”

Mr. Chairman, in view of the fact that these are the expres-
sions of opinion of the official representatives of the business
interests of our country from all sections thereof, from the con-
servative standpoint which affects men guarding their own in-
terests as against the alleged encroachments of the common car-
riers, I earnestly protest against the rapidity with which this
legislation has been urged by the committee and is now being
rushed through the House. When I appealed to the gentleman
in charge of the bill for time to discuss its provisions, although
we have had three days allowed for debate, I was told that one
hour had been given to the gentleman from Pennsylvania [Mr.
SmipLey] to parcel out among those opposed to the bill. If
freight rates were excessive in the United States and were
pressing the shippers I could see some necessity for this hasty
legislation. I insert a statement to show that such is not the
case, but that there has been an almost uniform decrease in
freight charges from 1870 to the present day.

In 1870 the average rate per ton per mile was 1.990 cents; in 1882,
1,240 cents; in 1887, 1,030 cents; in 1888, 1.001 cents; in 1889, 0.922
cent ; in 1890, 0.941 cent; in 1891, 0.895 cent; in 1892, 0.808 cent;
in 1893, 0.879 cent: Iin 1894, 0.860 cent; in 1895, 0.839 cent; in 1896,
0.806 cent; in 1897, 0.798 cent; in 1898, 0.753 cent; in 1899, 0.724
cent ; in 1900, 0.729 cent; in 1901, 0.750 cent; in 1902, 0.757 cent; in
1903, 0.763 cent.

As to the rates, compared with those of other countries in a
general way, they are one-third lower, in evidence of which I
quote the following rates as compared with England :

Specimen rates on coal.

South Wales to L don, 162 miles.
Lancashire to London, 194 miles_ ______ _____________________
Glen Carbon, Ill., to Chicago, 276 miles

Specimen rates on grain.

mio e
SwD

Liverpool to London, 198 miles________________.__ __________ 4.96
Effingham, Ill., to Chicago, 199 miles_ . ____ _ _______ 1.7
Bpecimen rates on agricultural machinery.

Liverpool to London, 198 miles_._____ 5. 95
Chicago to Indianapolis, 183 miles . . 2.30

(These rates are all “ station to station;™ comparisons in other
commodities are complicated by the English practice of collecting and
delivering.)

Mr. Chairman, in my limited time I can not go further into
detail. In my judgment the bill is wrong in principle. No
body of men who are not experts in the question, in my judg-
ment, are competent to fix the rates with due diserimination in
regard to the earning power of the railroads and so set the mar-
ket value of such securities. This would be so far-reaching in
its consequences as affecting the public at large, in life insur-
ance companies, fire insurance companies, and other invest-
ments made by companies in which the people are either the
stockholders or the beneficiaries, as too dangerous legislation to
be railroaded through the House in this way, and for these
reasons I can not give my support to this measnure.

The CHAIRMAN. The time of the gentleman from Penn-
sylvania has expired.
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Mr. ADAMS of Pennsylvania, Will the gentleman from
Pennsylvania [Mr. SisLey] give me five minutes more?

Mr, SIBLEY. Mr. Chairman, I would like to give my col-
league more time; in fact, I am willing to give away my
time——

Mr. LITTLEFIELD. For the general good.

Mr. SIBLEY. For the general good. How much time does
the gentleman from Pennsylvania [Mr. Apams] desire to com-
plete his remarks?

Mr. ADAMS of Pennsylvania, Three minutes.

Mr, SIBLEY. How much time have I remaining, Mr. Chair-
man?

The CHAIRMAN. Nineteen minutes,

Mr. SIBLEY. I promised one gentleman fifteen minutes. I
would like very much to oblige my colleague, but under the eir-
cumstances I could not do so.

Mr. ADAMS of Pennsylvania. I believe, under the rules,
Mr. Chairman, I have the right to extend my remarks in the
Recorp.

The CHAIRMAN. Under the rule the gentleman has the
right to extend his remarks in the RECORD.

Mr. SIBLEY.. Mr. Chairman, having yielded to others who
deem hasty action ill advised nearly all the time allotted me,
I shall not attempt any connected argument in the seven minutes
unallotted by me. As has been said here by the gentleman from
Massachusetts, more ably and more eloquently than within my
powers of expression, I believe that this is the time for us
to pause and ponder. While each man agrees with his neighbor
ithat there exist abuses which demand correction, there may be
an honest difference of opinion as to the method of procedure,
and when a measure is brought up for consideration by this
body in the limited time fixed for debate, and a measure upon
which no two lawyers in this whole body can agree, either in
definition or construction, it seems it is a pretty short time to
enact legislation the most tremendous in its consequences since
the slavery agitation of our fathers.

I believe that we ought to study this conscientiously and
carefully, and if I do not agree with my fellows, whose opinions
I generally honor and respect, it may be because I know more
about the subject than they, or because possibly they know more
about it than I do. Therefore I should like a larger opportu-
nity of information for the basis of intelligent action, for my
firm conviection is if this power shall be lodged in the hands of
the Commission, then one decision already made by the Supreme
Court mpust command the assent of all men, which says that if
this Commission have such power—

There would be no escape from the conclusion that it would be within
the discretion of the Commission of its own motion to suggest that the
interstate rates on all roads of the country were unjust and unreason-
able ; notll'{l the several roads of such opinion, direct a hearing, and
upon such hearing make one general order reaching every road and
covering every rate.

That is the opinion of the United States Supreme Court.
You can not establish a rate in my section and not have it ap-
plicable in all seetions. If the rate of freight, living, as I do,
500 miles from the seaboard, is 18 cents a hundred pounds, do
you think you who live in the Missouri or the Mississippi val-
leys, or still farther away, more remote from the seaboard, can
have me pay 18 cents a hundred and you living three times as
far, pay less than 54 cents a hundred? If the Commission
establish what they determine to be a fair rate, it must apply
uniformly in all sections of the Federal Union. By this legis-
lation you throw the * apple of discord” into the nation. You
array section against section. You favor those who are near
the market and destroy those who are remote. The law of poli-
ticinns will never work more beneficently than the great com-
mercial laws under which our people have grown to be the won-
der of the world. You limit not alone the distance to which
may be shipped the products of Pittsburg, you create new in-
dustirial centers for manufacture and distribution. No com-
missgion can fix any rate but a uniform rate.

When you enforce that rate west of the Mississippi River
you have put it outside of the power of those for whom you are
legislating to export another bushel of wheat or another bushel
of corn. Either the rates to the seaboard must be reduced
to a figure which will require a tremendous cut in the wages
of employees and forbid any return to invested capital, or a
rate which forbids products to find an export market. It will
disturb values. It will raise the price of some real estate near
markets, and it will diminish the valune of the farms in any
section just in proportion as they are remote from market.

Mr. Chairman, I would like to make a speech on this tfopie,
for I think I have tried to study it to some extent and have
tried to understand it. But there are other gentlemen who
desire time, and time is what the country wants.

We all desire the best. Men on both sides of this Chamber

believe that the President would appoint high-minded men,
would control them in a high-minded manner; but we know not
what may be the disposition or the will or the aim of those who
shall follow him. Whenever we have entered this door and
established the principle that a government by its legislation can
determine the prices of the products of my farm or my factory,
then it is my desire that the Government shall own my farm
and my factory. I no longer wish the responsibility for its
success. And yet in two days, one to be devoted to counting
the electoral vote, men from all callings of life, principally
lawyers—few of us having much experience in practical affairs,
certainly not in transportation affairs—are going to determine
what shall be the disposition of twelve billions of dollars worth
of property.

You people of the South and West whose territory is yet un-
developed, you people who need enterprise and capital to go
out and build new highways and arteries of commerce in your
yet undeveloped sections, are going to put a barrier in front of
them because of hasty and possibly of ill-advised action.

I think it a fair statement that fully one-third of those who
favor this measure would favor still more heartily Government
ownership. In no couniry on the globe are rates of freight so
low as in our own land. In fact, they are less than one-half of
those prevailing in England and less than one-fourth the rate
prevailing in any country whose railroads are owned and oper-
ated by the government. In no nation are there any railroads
which rival in any respect our own. Rate fixing by commis-
sions, wherever tried, has resulted in government ownership,
and in every instance at an increased cost to the shipper and a
higher rate to the taxpayers, and it remains to be shown where
one single benefit has accrued. I shall hope that before we
shall be wholly committed to this course that a commission
shall be appointed fo inquire into the subject and present care-
fully drawn measures which will correct the evils and preserve
the good.

How much time have I remaining, Mr. Chairman?

The CHAIRMAN. The gentleman from Pennsylvania [Mr.
Smrey] has twelve minutes remaining,

Mr. SIBLEY. I would like, with the consent of the gentle-
man from Iowa [Mr. HepsurN], to reserve that time. I have
promised it to gentlemen whom I do not see present upon this
occasion.

Mr. HEPBURN.
[Mr. MANK].

Mr. MANN. Mr. Chairman, the distance from Boston to
Montgomery, Ala., by rail is 1,281 miles, The distance from
Chicago to Montgomery is 748 miles, The rate on first-class
freight (Southern classification) by all rail from Boston to
Montgomery is $1.26 per 100 pounds. The rate from Chicago
on the same class is $1.38 per 100. Chicago is 533 miles nearer
to Montgomery than is Boston, but the rate is 12 cents per
100 less from Boston than it is from Chicago.

The rate on fifth-class freight from Boston to Montgomery
is 66 cents per 100, and on the same class from Chicago is 67
cents per 100. Although the distance from Chicago to Mont-
gomery is only a little more than half the distance from Boston
to Montgomery, yet in each case in classes 1, 2, 8, 4, and 5 of
the southern classification the rate from Boston is less than
the rate from Chicago.

The distance from Boston to Atlanta is 1,106 miles. The
distance from Chicago to Atlanta is 733 miles. The rate from
Boston to Atlanta, all rail, on the first class is $1.17 per 100,
and from Chicago to Atlanta $1.38 per 100. Chicago has a
differential in her favor over Boston of 373 miles in distance,
and Boston has a differential over Chicago of 21 cents per 100
in rate. The rate on fifth-class freight from Boston to Atlanta
is 62 cents all rail, and from Chicago to Atlanta 67 cents, and
in each of the classes 1, 2, 3, 4, and 5 of the southern classifi-
cation the rate from Boston to Atlanta by the all-rail route
is considerably less than from Chicago to Atlanta,

The same condition of affairs prevails as to the greater por-
tion of the southern and southeastern territory. The rates
from Boston, New York, Philadelphia, and Baltimore to points
south of the Ohio and Potomac rivers and east of the Missis-
sippl are very much less in proportion to distance, and in most
cases less, in fact, than they are from points in the manufactur-
ing centers of the middle Northwest.

In the rates which I have given to Atlanta I have referred to
the rates effective on the 1st of this month. Prior to that time
the rates were somewhat higher. On February 1 a reduction
was made of 9 cents per 100 on first-class freight from both Dos-
ton and Chicago to Atlanta, but the reduction of the rate did
not tend to do away with the discrimination against Chicago
and in favor of Philadelphia, New York, and Boston, but on the
contrary, emphasized such discrimination by making the per-

I will yield to the gentleman from Illinois
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centage of such discrimination even greater than it was under
the old and higher rates.

The rate from Lincoln, Nebr., on wheat consigned to New York
is 383 cents per 100 pounds and on wheat for export consigned
on through bill of lading and passing through New York is 34
cents per 100, while the rate from the same place on the same
article consigned to Galveston, Tex., is 464 cents per 100, but if
consigned on through bill of lading through Galveston for ex-
port is only 23 cents per 100. In other words, the domestic rate
on wheat from Lincoln, Nebr., to New York is 38% cents, and to
Galveston 46} cents, while the export rate from Lincoln to New
York is 34 cents and to Galveston 23 cents.

The domestic rate on corn from Omaha to Galveston is 35%
cents, while the export rate on corn from Omaha on shipments
coming from beyond Omaha is 134 cents per 100.

The rate on cotton piece goods from New York to San Fran-
cisco by rail is $1 per 100. The rate from Chicago to Salt Lake
City for the same goods is $2.50 per 100, and the rate from Chi-
cago to Denver is $1.75 per 100. The goods which go from New
York to San Francisco go over the same line and on the same
train for $1 per 100, while the same class of goods on that train
is charged from Chicago to Salt Lake City $2.50 per 100.

The rate from New York to San Francisco on canned goods is
$1 per 100, and from Chicago to Reno, Nev., is $1.73 per 100.

The rate on first-class freight from New York to San Fran-
cisco is $3 per 100, and from Chicago to Reno, Nev., $3.90 per
100, and from Chicago to Salt Lake City $3.10 per 100.

The rates on practically all shipments emanating east of the
Missouri River to the Pacific coast are the same whether they
start from Portland, Me,, or from Omaha, Nebr.; and in all
cases, practically, the rates are less to the Pacific coast points
than they are to the local points for a long distance this side of
the Pacific coast points, although on the same roads.

For example: The rate on paint in carload lots from Chicago
to Spokane is $1.21 per 100, while if hauled 450 miles farther to
the Pacific coast the rate for the entire distance is only 90 cents

T 100.
peThe rate on vinegar from Chicago in car lots to Hot Springs,
Ark., is 82 cents per 100, while the rate to Wichita, Kans., a
shorter distance, and in the same general direction, is 48 cents
per 100. The rate on the same article from Chicago to Birming-
ham, Ala., is 42 cents; to Atlanta, 58 cents; while to Mobile it
is only 31 cents. While the rate on this article from Chicago to
Wichita, Kans., is 48 cents, the rate to San Antonio, Tex., is
but 50 cents. According to the freight schedule, if vinegar can
be delivered from Chicago at Denver, Colo., at 7 cents per gal-
lon, it can also be delivered from Rochester, N. Y., to Seattle
at T cents per gallon.

The rate on glucose from Chicago to Omaha is 20 cents per
100. Glucose is made wholly from corn. The rate from Chi-
cago to Omaha on manufactured vinegar, made wholly from
corn, malt, and rye, is 27 cents per 100. The rate on glucose
from Chicago to New York is 20 cents, but the rate on vinegar
for the same distance is 29 cents. Glucose is worth about 16
cents per gallon, and vinegar about 6 cents. Both are made
largely from the same material. Glucose is more valuable than
vinegar. The cost of carriage and the danger of leakage are the
same, but the higher rate is put on the cheaper article.

A gas mangle for laundry work, when shipped from Chicago
west with a belt-power header on it, takes a rate of one and
one-half times first class, while the same mangle with a hand
crank on it goes as fourth class.

The Chicago and Northwestern Railway and the Chicago, Mil-
waukee and St. Paul Railway cover most of the territory lead-
ing from Chicago and Milwaukee to the central Northwest.
Formerly coal was principally transshipped at Chicago; but
these two companies put into effect a preferential rate in favor
of Milwaukee of 25 cents per ton, which operates, it is claimed,
solely in the interest of Milwaukee shippers of coal. Chicago
still competes for business, but as most of this coal comes by
lake to both Milwaukee and Chicago the business is unfairly
and unjustly hampered by the preferential rate in favor of
Milwaukee.

The rate from Milwaunkee to all Missouri River points is 25
cents per ton less than it is from Chicago, although the route is
not direct and although it is more expensive to haul the coal
.from Milwaukee to Missouri River points than it is from Chi-
cago over roads which are practically double tracked.

The rate on hard coal from Pennsylvania to Chicago is $3.50
per gross ton. On soft coal, from the same general district by
the same route, $2.05 per ton; while if this same coal is shipped
west from Chicago, the rate from Chicago—say, to Buffalo
Lake—on the St. Paul road is $2.25 per ton for hard coal and
$2.40 for soft coal. The rates east of Chicago are much higher
on hard coal than soft coal, and the rates from Chicago north-
west are higher for soft coal than for hard coal,

I might multiply indefinitely instances of apparent unreason-
able rates or discrimination of rates in favor of or against cer-
tain localities or commodities. I do not wish to be understood
as saying that these diseriminations are unjust. I do not know.
It must be perfectly apparent to anyone that water rates have
and will continue to control rail rates with greater or less de-
gree. I wish to discuss later in my argument the general sub-
ject of principles (or rather the lack of principles) upon which
railroad rates are established. But the mere fact of the seem-
ing gross discrimination in rates in favor of one loecality and
against another and the mere belief on the part of shippers that
they are unjustly dealt with are sufficient reasons for giving to
some disinterested body the power to hear all the evidence, con-
sider all the circumstances, and decide upon the propriety and
reasonableness of the rates as made.

There may be a good and sufficient reason why the rate from
New York to San Franecisco shall be less over the same line of
road than the rate from Chicago to a point this side of San
Francisco. Whether competition may force this condition or
the necessity of the railroad to protect the business interests at
each end of its line and give to the merchants at each end a fair
proportion of business might also be a sufficient reason I do
not undertake to pass upon. I do not think the shippers of Chi-
cago or the shippers of San Francisco ought to have the priv-
ilege of determining the question, which, of course, each side
would determine in favor of their own city, but is it wise to per-
mit the railroad company to have the exclusive say? Is it safe
to trust wholly to the judgment of the railway officials who must
decide without that full hearing of both parties to the contro-
versy, which can be had by the Interstate Commerce Commission
or by the courts?

I have given thoughtful study to this subject for a number
of years. I formed the conclusion years ago that it would be
wise to confer upon the Interstate Commerce Commission or
some other governmental body the power to pass upon a par-
ticular rate which is complained of, and to determine, after a
full hearing, whether that rate is unreasonably high or un-
reasonably low, whether it diseriminates against one commodity
in favor of another or whether it discriminates againgt one
locality in favor of another.

If we could stop there I think the legislation would have been
enacted long ago.

In one of the first speeches which I had the honor to make
in this House, in discussing and opposing the antiscalping bill,
I said, on December 7, 1898:

Mr. Speaker, I should be glad to see the interstate commerce act
thorou kSy revised and amended. I should not object to a proper pro-
vision in such revised act concerning the matter of ticket brokerage.
1 am not here for the special purpose of defending ticket scalping or of
denouncing railway corpomﬂona. A few years the so-called * in-
terstate-commerce law " was enacted. It was belleved to confer cer-
tain powers of rallroad legislation upon the Interstate Commerce Com-
mission. The merchants, the business men, the l]obbers. the men who
have large business, and the men who have small business, nearly all
halled it as a deliverance from the doubt and diserimination of uncer-
tain and special railroad rates. But the Supreme Court of the United
States has gone through that law from time to time and cut out all
of its vital tps.rts. Nothing remains but the skin and bones, and I
think some of the hones may be missing. The mercantile associations—--
nearly all of the business men—of the country have been for several
years now applying to Congress to grant them relief by so amending
the law that the national Commlssion may be glven authority to pre-
vent grossly unfair charges and grossly unjust diserimination.

And I endeavored to discuss somewhat fully and at length at
that time the effect of the decisions of the courts and the need
of additional legislation.

But, Mr. Chairman, the longer I have been in this body the
more conservative I have become in regard to new schemes in
legislation. I believe just as fully as I did at that time in the
need of additional power in the Commission, but I can see more
clearly now than I did then the danger which may lurk in the
conferring of such power if we either grant too broad a power
or if the Commission should undertake to exercise its power in
too broad a manner.

The difficulty has been not in the desire to enact legislation
which is needed, but in the impossibility up to the present mo-
ment of drafting language giving power which ought to be con-
ferred and which would stop there. I have served for eight
years on the Committee on Interstate and Foreign Commerce of
this House. We have had numerous hearings upon this subject.
I have never seen a time when it was not the earnest desire of
the members of that committee to report to this House a bill
which would effect the purposes which we desire to effect, if
that can be done without going far beyond what any of us de-
sires to do.

WHAT THE SHIPPERS ASK FOR.

I beg leave to ecall your attention to what the shippers of the
country have asked for, and to what the President has, in his
message, recommended. There is a very large and influential
body of the most prominent business men of the country asso-
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ciated under the name of the * Interstate Commerce Law Con-
vention,” of the executive committee of which Mr, E. . Bacon,
of Milwaukee, is the chairman.

. In a ecircular letter which Mr. Bacon issued, and which has
been sent to members of Congress, he says:

The proposed legislation has been referred to in the press to a con-
giderable extent as conferring upon the Interstate Commerce Commis-
slon the * rate-mnking power,” which is an utter perversion of what
is contemplated. * * 1 know of no one who desires to have the
Commission invested with power to make rates primarily for the ralil-
roads of the country or who belleves that it is possible for any body of
men smaller than that now engaged in the work to do it. Nobody
that I know of proposes to take the initiative in rate making from
the hands of the railroad officials now exercising it, where it properly
belonga.

In his statement before the Senate committee, Mr. Bacon said,
in reference to the extent of the order to be made by the Com-
mission under the Nelson-Corliss bill, in answer to a question, as
follows (p. 22 of hearings) :

Senator DoLLIVER. Does the order of the Commission contemplated
here apply to the Individual on}{ or to the classification?

Mr. Bacon, Slmply to the Individual complaint. The complaint may,
however, be in relation to an unjust and unreasonable rate or to an un-
Just and unreasonable classification.

And again (p. 25 of hearings) :

Senator Crapp. What the Senator means, as I understand, is how far
can the Commission npon that complaint take into account the effect of
modiryingt that rate as to other cases? That is what the Senator is
referring to.

Mr. Bgacox. The Commission takes into consideration the relation of
that rate to other rates and determines largely upon that relation as to
reasonableness or unreasonableness. It has no power to order a gen-
eral reduction. It can only order a changeé in the particular rate com-
plained of in each individual case,

Senator ForaKER. Why not make the rate for every shipper, not for
the one shipper.

Mr. BacoN. The Commission can go no further than to change the
rate in the particular instance where complaint has been made.

Under date of Milwaukee, Wis., December 28, 1904, Mr. E. P,
Bacon sent out a printed ecircular giving an opinion of the Indus-
trial Commission, in which it is stated:

Such is the legislation proposed in the Cullom bill. Under it, as at
the present time, the courts remain the final arbiters in contested cases
upon ap‘))eal. The railroads are still, as they have been in fact since
1887, left to promulgate their rates and to manage their business. The
only innovation is that when a rate has been once adjudged by the
Interstate Commerce Commission to be in violation of the act to regu-
late commerce, the carrier may be compelled to modify its rates accord-
ingly. There still remains the right of appeal to the courts. The ne-
cessity of this is recognized on all sides, since no single body of men can
be omniscient and infallible.

In its last annual report also the Interstate Commerce Com-
mission made this statement (p. 7) :

The anmendments to the statute recommended by the Commission in-
volve no fixing of whole tariffs of rates in the first instance or at any
time.

And again (p. 6) :

It is equally plain that the publication of established rates and con-
stant adherence thereto would constitute no adequate means of relief
to Injured shippers and localities if the judgment of carriers in fixing
their charges could not be corrected upon egrncr that a particular charge
is greater than should in reason be exacted.

And again:

The Commission may find, after careful and often extended investi-
gation, that a rate complained against is unreasonable and order the
carrier to desist from charging that rate for the future, but it can not,
though the evidence may and usually does indicate it, find and order
{ha b;mrelaso?alble rate to be substituted for that which has been found

o be unlawful.

And again (p. 8) :

It seems appropriate fo allnde to what seems to us persistent mis-
representation on the part of many who are interested in opposing this
llafi.s!atlon. that the amendments desired would confer upon this Com-
mission the power to arbitrarily initiate or make rates for the railways.
* = * No such power has been asked by or is seriously sought to he
conferred upon the Commission * * * the amendment heretofore
and now recommended by the Commission as to anthority to prescribe
rate upon complaint and after hearing would confer, In substance, the
same ?ower that was actually exercised by the Commission from the
date of its organization up to May, 1897,

And the Commission states that what it could do if such au-
thority were granted would be as follows:

After service of complaint upon the carrler or carriers, after full
hearing of each carrier and shipper Interested, and after careful inves-
tigation, a report and opinion would be rendered, and if the decision
should be against the carrier an order would be entered directing it to
cease and desist from charging the rate complained of and to substi-
tute therefor a rate found, upon the evidence before the Commission,
to be reasonable and just.

In his statement, before the Interstate and Foreign Commerce
Committee in April, 1902, printed in hearings before that com-
mittee (p. 197), Judge Knapp, chairman of the Interstate Com-
merce Commission, said:

Under the present law the carriers exercise, without restraint, the

initiative in rate making, They are free to put in just such tariffs
as they see fit. They are under no legal restraint whatever in that
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regard, and there is no pi ition to change the law in that respect.
I do not advocate, and so far as I am aware no member of the (Com-
mission has ever advocated, that the initlative in rate making should
be taken away from the carriers and given to the Commission or any
other tribunal. 8o we assume that whatever is done in the way of
amending the present law_will not, in any respect, change this pro-
vision in that regard, and that carriers will continue to be free to
exercise entirely the initiative in rate making. They will be free to put
in just such tariffs as accord with their judgment or their Interests.

He further said (p. 270) :

All the Commission ean do now Is to say, if it so finds upon the
facts, if it is warranted in so finding, “ This thing you are doing is
wrong, and you must stop it."" That Is all we can aar. And I am
assuming in that, Mr. MANN, that the Supreme Court will sustain that
authority whenever the precise question comes before it.

It has not done so yet, but I assume, because I firmly believe that
if the rate complained of is a dollar and the Commission after this
inquiry, in the way I have described, says a dollar is unreasonable and
therefore violates the first sectlon of the law and makes an order re-
qu!rin[g the carrier to cease and desist from thereafter charging that
rate, 1 believe the Supreme Court will affirm the authority of the Com-
mission to make such an order. * * *

The result, of course, is that after all this elaborate Investigation, -
which may consume considerable time and involve considerable ex-

nse to the partles, the Commission can go no further than to con-

emn the gar icular thing complained of without being able to order
something to be put in substitution which shall remove the grievance;
and, of course, in such a case as I have named, if we could condemn
a rate of a dollar, the order of the Commission could be complied with
by makinﬁ that rate 993 cents.

Now, all that is proposed is that in such a case as I have named, in
order to give the Commission jurisdiction at all, there must be a for-
mal complaint served on the carriers, opportunity for them to answer,
and a full hearing conducted, with all the formality of a judiclal in-
3ulr . Then if the Commission, in such case and upon the facts thus

isclosed, reaches the conclusion that the rate in question is wrong, it
shall have authority to name the rate which it thinks would be right
to be put in place of the one in controversy.

In the address delivered by John D. Kernan before the St.
Louis Interstate Commerce Law Convention, in October, 1904,
he said (p. 16 of proceedings of that convention), referring to
the Cooper-Quarles bill:

It will be observed that under this act the entire initiative of rata
making is properly left to the carriers. The Commission itself can
make no order except upon complaint and after hearing and determi-
nation. It can itself undertake no rate making at all, except when ita
intervention is sought to pass upon a rate alrendy made by the car-
rier and challenged by formal complaint. This reduces the power of
the Commission to that minimum of interference with rate making
that serves the double purpose of leaving carriers free to make their
own rates and at the same time of affording to the publie, through the
Commission and the courts, reasonable protection agalnst abuse by the
carrier of its power and opportunities,

In October, 1904, Freight, the editor says (p. 134) :

We do not advocate conferring on the Commission the original rate-
making power, but merely the power when a rate is complained of as
being unfairly high or unjust to decide what rate is fair, its decisions
to stand until vpset by the courts. This Is the whole idea of the
Quarles-Cooper bill.

In January, 1904, the New York Board of Trade and Trans-
portation adopted a report adverse to the Cooper-Quarles bill
In the April, 1904, number of Freight (p. 38) the editor, re-
ferring to this action, said:

The objection raised against the proposed bill to amend the inter-
state-commerce act, as introduced by Kepresentative CoorEr of Wis-
consin, is frivolous in that it recites incorrectly that such legislation
would confer the rate-making power on the Commission., On the con-
trary, the Ccoper bill confers wer only to suggest and to enforce
rates for a temporary period, with the schedule being subject to review
?g l'.l:ul:1 1murts on the complaint of elther the transportation company or

e shipper.

In the article by Frank Barry, secretary Interstate Commerce
Law Convention, in December, 1904, Freight (p. 233), he says:

The Quarles-Cooper bill contemplates but one thinﬁ—timt the Con-

88, through a commission, shall correct carrying charges which are
ound, after full and fair hearing of the parties at interest, to be
unjust or unlawful. * * * The bill goes no further. It does not
endow the commission with power to make rates ‘i:rimarlly; such
authority, under exlsting conditions, is unnecessary and inadvisable, if
not impracticable, Nothing further is desired nor contemplated than
a corrective or regulating agency within the Government.

JUDGE CLEMENTS, INTERSTATE COMMERCE COMMISSIONER.

In the report presented by Judge Clements, as chairman of
the committee on railway legislation, at the sixteenth annual
convention of the National Association of Railway Commis-
sioners, held in Birmingham, Ala., November, 1904, he said:

That there shall be no misconception, it should be again stated that
the present public demand {s not that the Federal Commission shall
fix whole tariff of rates in the first instance or at any time, but s!mplﬁ
that when a rate is complained of by a shipper or community an

shown to be excessive, the Commission shall have authority to prescribe
Eha .rea'sonuble rate indicated by the evidence in the particular case,

PRESIDENT ROOSEVELT.
In his message to Congress, President Roosevelt said:

For some time after the enactment of the act to regulate commerce
it remained a mooted guestion whether that act conferred upon the
Interstate Commerce Commission the dpower. after it had found a
challen rate to be unreasonable, to declare what thereafter should,
l:rlma acle, be the reasonable maximim rate for the transportation
n dispute. * * * While I am of the opinion that at present it
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would be undesirable, if it were not impracticable, finally to cluthe the
Commission with general authority to fix railrond rates, I do believe
that, as a fair security to shippers, the Commission should be vested
with the power, where a given rate has been challenged, and after
full hearing found to be unreasonable, to decide, subject to judlc!sl
l:eview, what shall be a reasonable rate to take its place; the ruling
of the Commission to take effect immediately, and to ohtaln unless
and until it is reverned by the court of review. * In my
judgment the most impo rtant legislative act now needed as regards
the regulation of corpumt!ons is this act to confer on the Interstate
Commerce Commission the power to revise rates and regulations, the
revised rate to at once go into elrect, and to stay In effect unless and
until the court of ew reverses |

The feeling of the shippers on th!s subject is quite well shown
by a statement in a letter to me from B. F. Sipp, commissioner
of the Coal Shippers’ Association of Chicago, in which he said:

We feel that it Is nd constitutional authority to fix rallroad

rates, but we do feel at the Commission shoul vested with
ower, where a glven rate has been challen after full hearin
'ound to be unreasonable, to decide, subject to judicial review, wha

g of the Com-

shall be a reasonable rate to take its place, the rulin
mission to take effect immediately and to obtaln unless and until it is
reversed by the court of review.

WHAT THE BILLS HAVE IN FACT PROPOSED.

And yet, Mr. Chairman, most of the bills which have been
presented to our committee have conferred the very power
which both the President and the representatives of the shippers
say they do not wish conferred upon the Interstate Commerce
Commission. Some of the bills have conferred power which
would simply have operated to the great disadvantage of ship-
pers and been mostly in the interest of the railroads. We have
had some bills before the committee which were distinctly
drawn in the interest of a few of the great trunk-line railroads
and which would have been, in my judgment, not only damag-
ing to the smaller railways of the country, but would have fast-
ened upon the shippers of the country the present rates, against
which they are now so strongly contending. One of the worst
of these bills is the so-called “ Cooper-Quarles bill,” and I make
no reflection upon the gentlemen whose names the bill bears.
No more high-minded men than they are in Congress.

The provisions of that bill were originally prepared by the
general counsel of the Pennsylvania Railroad.

ETATEMENT BY MR, BACON OF SIMILARITY OF COOPER BILL AND ELKINS
BILL.

In the statement dated January 30, 1904, by Mr. B. P. Bacon,
chairman executive committee Interstate Commerce Law Con-
vention, to the Committee on Interstate and Foreign Commerce,
in relation to the Cooper-Quarles bill (H. R. 6273), he made the
following statement:

& The Elkins bill, as originally tprese nted to the Senate, was Introduced

through the instrumentalit the Pennsylvania Rallroad Company,
and its provisions colncided In the main with those contained In the
Nelson-Corliss bill, and, satisfactory modifications having been made
therein at a conference between the rpresident and general solicitor of
that company and representatives of the executive committee of the
Interstate Commerce Law Convention, its gnm ge was subsequently
advocated by the latter as a substitute for the former ; it being under-
stood, however, that the committee mentioned should maintain a
neutral attitude in relation to the provision legalizin % pooling a.nd
anthorizing the formation of traffic assoclations, on wh ch there ls
division of sentiment among the commerclal ]

The bill now before g;_t; “ Further to denna the dutles
and powers of the In hm Commerm Commission,” com s the
rovlslmm of the Elkins bill, revised, as above stated, with e excep-
fl the pooling and trafic assoclation provtslom which has been
omitted. The claunse limiting the operation of an order of the Com-
mission to a ﬁariod of one year has also been elimina: ted, md a clause

has been substituted providing that an order may at an {
ﬂgl ded, or revoked by the Commission upon ful hur!ng ot ull
parties in interest. All the provisions contained in the present bill

were ooutaln in each of the several bills heretofore mentioned.

In his testimony before the committee of the House Decem-
ber 9, 1904, Mr, Bacon said:
In tha resent Congrena. the first session of the present Con, s,
ig red the introduction of a bill baaeCPupon the Elkins
blll 'I‘he Elkms h!ll. I will say, in addition to having been framed by
the general counsel of the Pennsylvania Rallroad, was amended at the
guggestion of our committee by the counsel and the amendment ap-
proved by President Cassatt, and our committee then adopted it as a
suhstltute for the Nelson-Corliss bill, and joined with the rallways to
But on the failure of that blll our commlttee in the
first sesslon of the A}resent Con
uarles-Cooper bnl Ly
it is nlmplx a redraft of the revised Elkins bill, revised as I have de-
scribed, and eliminating the pooling section.

Mr. Bacon also said, in making the same statement, after re-
ferring to the introduction of the Nelson-Corliss bill in the
Fifty-seventh Congress:

At the same time the Elkins bill was introduced in the Senate. That
was In 1001, the first session of the Fifty-seventh Congress, that bill
having been prepared direc I{amd drawn personally by the general
counsel of the Pennsylvania {iroad, Mr. Logan, who is now dead.

The vice-chairman of the executive committee of the Inter-
state Commerce Law Convention is Mr. Charles H. Seybt, of St.
Louis, sald to be a director in the St. Louis, Vandalia and
Terra Haute Railroad Company, known as the * Vandalia line,”
a part of the Pennsylvania Railway system.

In a circular letter dated December 19, 1904, Mr. E. P, Bacon,
as chairman of the executive committee, makes this statement:

This confidence in the Interstate Commerce Commission and the be-
lief of leading rallway officlals that governmental supervision of trans-
portation would not inure to the Inju of the carriers was further
evidenced during the second sesslon of the Fifty-seventh Congress,
when the &r]if‘nﬁ Elkins bill was introduced in the Senate through the
instrumen f the Pennsylvania Railroad Company. The provi-
slons of that bill coincided in the main with those contained ln the
Nelson-Corliss bill, which was substantially similar to the Quarles-

&dper bill now pendins, and, satisfactory modifications having been

in the Elkins bill at a conference betweenthep iden

eral soltcitor of the Pennsylvania road and re tatim of fus
committee, its ge was subsequently advoca: b)' both Interests.

And yet, Mr Cha because the Committee on Interstate
and Foreign Commerce would not, without any hearings upon
the bill, report out favorably the Cooper bill at the last session
of Congress, or the beginning of this session of Congress, the
members of that committee have been charged by Mr. Bacon and
others with being practically in the employ of the railroad com-
panies. I resent the charge or the insinuation, whatever source
it may come from. Since I have been a Member of this House
I have more frequently opposed legislation desired by railroads
than I have favored it. No one in my family has ever owned
a dollar of stock in any railroad company or in any corporation
dependent in any way upon railroads. I have never been the
attorney of a railroad commpany. I have never received a polit-
ical contribution from a railroad company or from the officials
of a railroad, either directly or indirectly, nor have I ever re-
ceived any political support from any railroad company in any
way whatever.

I ask no favors from railroads, and I consider myself under
no obligation to them. And yet, if I thought their interests
were jeopardized in legislation, I would quickly defend them.
It is as much the duty of a Representative in Congress to pro-
tect the railroads from unjust assaults as it is our duty to pro-
tect the shippers from unjust railroad rates. It is our duty
to act without bias and with impartiality to the end that, if
possible, we may deal fairly and justly with all classes and
interests, and, so far as we have power, require all classes and
interests to deal fairly and justly with themselves and with each
other.

BILLS GIVE TO THE COMMISSION THE GENERAL BATE-MAEING POWER.

It is provided in the Quarles-Cooper bill that the Interstate
Commerce Commission may declare any existing railroad rate
or rates to be unreasonable or unjustly diseriminative and de-
clare what rate or rates shall take their places, and the rates
so determined by the Commission shall become operative within
thirty days after notice, and the order putting such new rates
into effect can only be modified, suspended, or revoked by the
Commission upon full hearing of all parties in interest.

It is provided in the bili that this order may be made upon
any petition which can be filed under the original act to regu-
late commerce. The Supreme Court of the United States has
decided that under that original act one petition or complaint
can be made alleging that the interstate rates on all the roads
in the country are unjust and unreasonable, and that one gen-
eral hearing can be heard covering all the rates on all the com-
modities to all points in the United States. So that, under the
provisions of the Cooper-Quarles bill, if enacted into law, it
would be possible in one order to fix the railroad rates through-
out the United States, or, even if that should not be attempted,
to fix them, say, between Chicago and all points between Chicago
and the Pacific coast, or between Chicago and New York in the
North and all points in the Southeast. It is quite certain that
if the Commission be given the power it will very shortly be
called upon to establish rates between various sections of the
country. The Interstate Commerce Commission frequently en-
tertains complaints which affect a large number of localities
and a large number of roads.

In the Import Rate Case the New York Board of Trade and
Transportation, as the original petitioner, and the Commercial
Exchange at Philadelphia and the San Francisco Chamber of
Commerce as intervening petitioners, were the complainants,
and the railroads made defendant were the Pennsylvania Rail-
road, Pittsburg, Fort Wayne and Chieago, Pittsburg, Cincinnati
and St. Louis, New York Central and Hudson River, Michigan
Central, Lake Shore and Michigan Southern, Chicago and Grand
Trunk, New York, Lake Erie and Western, Chicago and At-
lantie, New York, Pennsylvania and Ohio, New York, Chicago
and St. Louis, the West Shore, Delaware and Lackawanna, the
Grand Trunk, the Wabash, the Baltimore and Ohlo, the Phila-
delphia and Reading, the New Jersey Central, the Boston and
Maine, the Louisville, New Orleans and Texas, the St. Louis,
Iron Mountain and Southern, the Southern Pacific, the Union
Pacific, the Northern Pacific, the Canadian Pacific, the Texas
and Pacifie, the Illinois Central, and the Lehigh Valley. (Re-
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port of Interstate Commerce Commission, 1894, 8th .anmml,
148.)

In a petition filed by the Board of Trade of Chattanooga there
were made defendants the East Tennessee, Virginia and Georgia
Railway, the Norfolk and Western Railroad, the Old Dominion
Steamship Company, the Western and Atlantic Railroad, the
Central Railroad and Banking Company of Georgia, the Georgia
Rtailroad, the Ocean Steamship Company of Savannah, the South
Carolina Railway, the Clyde Steamship Company, the Cincin-
nati, New Orleans and Texas Pacific, the Baltimore and Ohio,
the New Jersey Central, the Nashville, Chattanooga and St.
Louis, the Pennsylvania Railroad, the New York, Lake Erie and
Western, the New York and New England Railroad, the Dela-
ware and Hudson Canal Company. (Interstate Commerce Com-
mission Report, 1894, 168,)

In a series of petitions filed by the railroad commission of
Georgia, and all decided together, there were made parties de-
fendant the Clyde Steamship Company, the South Carolina Rail-
way Company, the Georgia Railroad and Banking Company, the
Louisville and Nashville, the Central Railroad and Banking
Company of Georgia, the Richmond and Danville Railroad, the
Georgia Pacific Railway, the Ocean Steamship Company, the
Cincinnati, New Orleans and Texas Pacific, the Cincinnati
Southern, the East Tennessee, Virginia and Georgia Railway,
the Western and Atlantic Railroad, the Nashville, Chattanooga
and St. Lounis Railway, the Atlanta and West Bound Railroad,
and the Western Railway Company of Alabamma. (Report of
Interstate Commerce Commission, 1894, 163.)

MAXIMUM FREIGHT-RATE CASE.

In the so-called * Maximum Freight-Rate case™ (167 U. 8,
479), decided by the Supreme Court of the United States May 24,
1807, in which case it was held that the Interstate Commerce
Commission did not have authority to determine what should be
a reasonable rate to be observed by a transportation company
in the future, the complaints were brought before the Interstate
Commerce Commission, respectively, by the freight bureau of
the Cincinnati Chamber of Commerce and the Chicago freight
bureau, and practically every railroad running from Chicago in
the southerly direction, or lying south of the Ohio and Potomac
rivers and east of the Mississippi, as well as various ocean
steamship lines, were made parties defendant.

The Interstate Commerce Commission entered an order fixing
the railroad rates upon nearly all classes of articles between
Chieago and Knoxville, Tenn., Chattanooga, Tenn., Rome, Ga.,
Atlanta, Ga., Meridian, Miss., Birmingham, Ala., Anniston, Ala.,
and Selma, Ala., and also the rates from Chicago to the above-
named eight points, and further provided that the defendants
should readjust their tariffs of rates and charges from Cincin-
nati and Chicago to all other southern points so that they should
be in due and proper relation to the rates specifically named in
the order to the above-named eight points. -

It was admitted and stated in that case that there-was a
necessary relation between the freight rates from Chicago and
Cincinnati to southern points and New York and the north
Atlantic seaboard to the same southern points, so that in effect
the order entered by the Interstate Commerce Commission in
that case directly affected if it did not directly require a read-
justment of all freight rates between northern and southern
points east of the Mississippi River, which of itself would have
required an adjustment of freight rates throughout the United
States.

In the opinion of the Supreme Court of the United States it
is said (p. 509) :

There Is nothing In the act requiring the Commission to proceed
slnFIy nga[nst each railroad company for each supposed or alle vio-
lation of the act. In this very case the order of the Commission was
directed against a score or more of companies and determined the
maximum rates on half a dozen classes of freight from Cincinnati and
Chleago, respectively, to several named southern points and the terri-
tory mutlﬂmus thereto, so that if the power exists, as is claimed,
there would be no escape from the conclusion that it would be within
the discretion of the Commission of its own motion to suggest that
the interstate rates on all the roads in the country were unjust and
unreasonable, notify the several roads of such opinion, direet a hear-
ing, and upon such hearing make one general er reaching to every
road and covering every rate,

HOW COULD RATES BE CHANGED AFTER BEING ONCE ESTABLISHED BY THE
COMMISSION ?

It might not be difficult for the Interstate Commerce Com-
mission to decide at first upon rates to be charged between large
sections of the country, They would necessarily take the exist-
ing rates as the guide for their decision. They might make
some reductions, They might make some increases in rates in
order to equalize them. But the making of the rates in the
first order would be the least of their troubles and the least of
the troubles of the railroads or the shippers.

Tteferring to the railroad commission of Texas, which does
fix intrastate rates, Judge Prouty, one of the present Inter-

state Commerce Commissioners, is quoted in an article in June
(1904) Freight, as saying:

I do not believe an Interstate Commerce Commission modeled along
the same lines as the Texas State railroad commission to be either
feasible or possible. It would require a force of clerks too ponderous
to be worked. 1t would require an amount of work that would be too
staggering for any single body to take up. I do not believe that any
one man, of any one of men, could name rates to exist between
all points in the United gtates and keep in close touch with the con-
ditions, ever changing, that enter into the making of rates.

Last year there were filed with the Interstate Commerce Com-
mission more than 160,000 new tariff schedules, including sup-
plements and amendments of tariffs, but each one making some
change in some published tariff or regulation, and in many cases
one new schedule contained a great number of changes. Most
of these changes of tariffs were made by the railways at the re-
quest of shippers or localities for the purpose of protecting or
increasing the business of the shippers. In many cases tariffs
were put into effect for the sole purpose of protecting the ship-
pers of a locality from great loss. But under the terms of the
Cooper-Quarles bill and most of the other bills which have been
presented, when the Interstate Commerce Commission have
fixed or passed upon the rates between, say, points north of the
Ohio River and points south of the Ohib River, and entered an
order in reference to those rates, it will not be possible for the
railway companies, or any of them, even by agreement with the
shipper, to change the rates thus established without the filing
of a new petition before the Commission and a full hearing of
all parties interested. *“All parties interested” mnecessarily
means all possible competitors and competing points, so that
practically no change could be made in any tariff schedule
which had once passed under the eye of the Commission and
been overhauled by it without the circumlocution of a new peti-
tion and a new hearing. The Commission is now receiving new
tariff schedules at the rate of about 500 per day.

I recently requested the Commission to furnish to me a mem-
orandum of the changes in tariff rates filed with it any one day
during a recent period. The reply of the Commission states:

With regard to the possibility of showing all changes in rates made
in the schedule filed in any one day, it may be said that while it might
be possible to make such a showing, it would invelve an enormous
amount of work and wonld require a fargo portion of the clerical foree
of this office probably ten days or two weeks to accomplish. At the
wesent time the Commission s receiving about 500 tariffs daily.

hile many of these schedules consist of only a few pages and In some
cases only a single sheel, some of them are very voluminous.

In order to gain some idea of the number of tariff changes
filed during the course of a year by some of the different rail-
road systems, I made a request upon the Commission for this
information, and in reply received the following statement:

INTERSTATE COMMERCE COMMISSION,
OFFICE OF THE AUDITOR,
Washington, January 19, 1905.

Referring to the accompanying letter of Hon. JamEes R. Maxxy, M. C.:

The nnnﬁ)er of rate scl?edulm applicable to Ireigeht trafic filed by the
;s]lllwnys named during the year ending November 30, 1004, was as
allows @

Pennsyivanin Rallrodl. e e e

New York Central and Hudson River Railroad - ..
1llinois Central Railroad

Chicago and Northwestern Rallwa
Chieago, Rock Island and Pacific Rallway_ . ________________ 3, 875

Chicago, Milwaukee and St. Paul Railway 2,591
Baltimore and Ohlo Rallroad N 3, 925
Louisville and Nashville Railroad____ 3, 330
Northern Pacific Raillway. T4
Union I'acific Raiiroad T89
Wabash Rallroad ___ 1, 135

The number given in each case Includes local and joint freight tariffs,
supplements and amendments thereto, classifications, eirenlars, and, in
fact, all issues which in any vmlvl affect freight rates. These figures
may give an incorrect idea as to the actual number of rates filed by the
roads named, owing to the fact that tariffs In some cases consist of
only a single sheet, while in many cases they are in book form, com-
prising several hundred pages.

The total number of schedules filed during the year in gquestion was
162,428, of which 143,982 were freight and 18,446 were passenzer.
While this is somewhat less than the number filed the previous year, it
is much greater than the average for each year since the organization
of the Commission.

While a considerable number of the tariffs filed contain few changes
as compared with the total number of rates shown therein and are
sometimes merely reissues, it is true that the great majority of the
schedules filed contain more or less changes, either in rates or in rules
or regulations; and it may be said that, as a rule, the greater the num-
ber of tariffs filed the greater the number of rate changes.

Respectfully submitted.

J. M. SmitH, Auditor.

CLASSIFICATIONS,
The power to determine as to the reasonableness and just-
ness of freight rates and regulations in connection therewith
necessarily involves the power and the duty to determine as to
the classification of freight.
While the railroads maintain what are known as commodity
tariffs which are applied to some few of the principal articles
of shipment, such as coal, grain, live stock, salt, sugar, cement,
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agricultural implements, steel rails, eanned goods, ete., yet the
vast number of different kinds of articles renders it incon-
venient and impossible to make a commodity tariff for each
separate article, and hence the different kinds of articles are
elassified.

There are three principal classifications of freight: The
Official classification, the Southern classification, and the West-
ern classification. There is also the New England classifica-
tion and State classifications in the States of Illinois, Iowa,
Georgia, North Carolina, Florida, and, to some extent, Texas.

The Official Classification Committee maintains headquarters
in New York City; the Western Classification Committee,
headquarters in Chicago; the Southern Classification Com-
mittee, headquarters in Atlanta.

The auditor of the Interstate Commerce Commission has
prepared a very able forty-year review of changes in freight
tariffs published as part 2 of Appendix G of the Report of the
Interstate Commerce Commission of December, 1902, being the
Sixteenth Annual Repert. In this review the auditor says:

Official Classification No. 1 was Issued April 1, 1857 (p. 16}

“ Protests and applications for changes were at once received from

pers as well as from many of the and a revision of the
first issue was almost immediately s resultmg in the publication
of Official Classification No. 2, on July 15, 1387 :ggllca fons from
various interested es, ecommittees of shi the railroads
were conmnﬂ{ before the elassification comm ee. the g'reater portion
of which received favorable consideration.
in the classifications have necessitated tre%uent lssues of this publica~
tion, the last being No. 22, of January 1

And again (p. 32) :

It 1s a part of the history of freight classifications that from the
date of thelr ado tinn consmt pressure is brought to bear upon car-
riers usin all classes of smtor a lower classification
of the ar des in whir.h they have interest. Prior to the

ear 1000 these demands were usually met by the mrriers. resulting
fn frequent reductions in the leading c fications., *

The official classification contains six classes, under which
gre enumerated 9,370 separate items. The official elassifica-
iion covers the territory north of the Ohio and Potomac rivers
and extending east from a line drawn from Chieago to the Mis-
sissippli River. On west-bound traflic from the East as far
west as the Mississippi River the official classification super-
sedes the old west-bound elassifieation.

It is considered that the making of separate rates on car lots
is a reduction of freight rates because separate ecar-lot rates are
always made by a reduction from the previously existing rates
on that class of freight.

Under the old west-bound eclassification there were only 147
ltems with a car-lot rating, while in the existing official classifi-
cation there are 7,348. Under the official classification there are
also 0,529 more items which may be carried at car-lot rates
than there were in the former east-bound classification.

The Western classification covers generally the territory west
of the Mississippi River and west of a line from Chicago to the
Mississippi River. There are 8044 separate descriptions of
articles in the Western classification, d]vlded in the following
classes: 1,2,3,4,5,a,b, ¢, 4d, e

In 1890 ‘in the Western classification there were 2,713 differ-
ent items given carload rates. In 1902 there were 5,678 items
given carload rates.

The Southern eclassification obtains east of the Mississippi
River and south of the Ohio and Potomac rivers. It contains
2,664 items, divided in classes 1, 2, 3,4,5,6,a,b,¢,d, e, f, h.

The through or competitive traffic of the United States is
divided into several well-defined sections, and these sections are
as follows:

First. The territory north of the Ohio and Potomac rivers
and east of Chicago and the Mississippi River.

Second. The territory south of the Ohio and Potomac rivers
and east of the Mississippi.

Third. The territory west of Chicago and the Mississippl
River.

Fourth. Competitive traffic to and from the Pacific coast.

No one will question that it would be greatly to the advan-
tage of the people, as well as of the railroads themselves, if it
were possible to make one uniform classification of freight in
force throughout the entire country; but different sections of
the country demand, in the interest of their local conditions,
that the rate of freight which may obtain in one part of the
country shall not obtain in another portion of the couuntry on the
same character of freight.

THE POWER PROPOSED IS TO FIX ACTUAL RATES, AND NOT MERELY MAXI-
MUM RATES.

Suppose the Interstate Commerce Commission be given the
power, where rates complained of are unreasonable, to say what
rates shall be put in force in their place. Not one of the bills
now pending in Congress proposes to limit the Commission to
fixing a maximum rate. It is conceded that the power to fix a

maximum rate ean not prevent unjust discriminations between
either localities or commodities.

Chicago and Cincinnati complained in the maximum rate case
that the rates from Chicago and Cincinnati to all points south
of the Ohio and east of the Mississippi were too high, as com-
pared with the rates from New York and Boston. That com-
plaint will undoubtedly be made again when the Commission
receives the power to fix the rates. It will thereupon become
the duty of the Commission to examine into the reasonableness
of the rates between Chicago and Cinecinnati to southern points
on the one side, and between New York and Boston to southern
points on the other side, as well as the corresponding rates
from southern points to these northern cities.

Thereupon, after a hearing, the Commission must enter an
order either finding the rates then established to be reasonable,
or, if found to be unreasonable, saying what are reasonable and
just rates. That order will state, and must state, how the vari-
ous articles of goods to be shipped shall be classed, and the order
must practically either adopt the present southern eclassifica-
tion which governs on such shipments, or else make a new classi-
fication or modify the existing classification. The order must
then establish the rate from Chicago and Cincinnati and from
Boston and New York to various-named southern points, and
then establish the relative rates between the main southern
points and other intermediate southern points.

This respomibility under any of the proposed measures ean
not be avoided by the Commission. The Commission is required
to pass upon the reasonableness of any rate which any person
or association may choose to complain of, and is required to have
a hearing and enter an order determining the reasonableness of
the rates complained of ; and when any of the existing rates are
found unreasonable must determine the rates to be adopted in
place of those found unreasonable.

WILL THE BILL PREVENT THE LOWERING OF RATES?

The Commission at once, under the law, is thrown into the
maelstrom of rate making throughout the country. I do not
regard that it is impossible for the Commission to exercise this
authority in the ﬂrst instance; but suppose changes in rates
become necessary, as they evident.ly do become necessary now,
how will it be possible for a Commission, with only twenty-four
hours in a day and only three hundred and sixty-five days in the
year, to have hearings of all parties in interest on tariff changes
which now amount to 500 a day? Will not the result of thls
legislation, or any similar granting of such broad powers to the
Commission, be that the Commission will accept practically in
most particulars a slight reduction from existing rates and es-
tablish new rates with that slight reduction, and that these new
rates thus established become practically as fixed as the reputed
Inws of the Medes and Persians?

The Interstate Commerce Commission, when it was first or-
ganized, appreciated the difficulties which would arise if it
assumed the power of rate making. The Chairman of that
Commission, Judge Cooley, was one of the most distinguished
publicists and lawyers this country has ever produced.

In the First Annual Beport of the Interstate Commerce Com-
mission Judge Cooley said (p. 36) :

The question of reasonableness of rates lnvolm 80 many consldera-
tions and is affected by so many circumstances and conditions which
may at first blush seem foreign that it is qulta impossible to deal with
it on purely mathematieal principles, or on any principles whatever,
without a consclousness that no conclusion which may be reached can by
demonstration be shown to be absolu correct. * * * And it has
been shown that to take each class of tbyltleltudmmnre the
reasonableness of ¢ by reference to the cost of transporting that
particular class, though it might seem abstractly just, would neither be
practieable for the earrlers nor consistent with publice interest.

In the Fourth Annual Report of the Interstate Commerce
Commission, written by Judge Cooley, under date of November
290, 1890, it is said (p. 15) :

If any court were to undertake to pass upon a question of reason-
able rates as one of law it would be necessary to begin with this elassi-
fication. It would be compelled to enter upon all the infinite variety
of circums which influence the action of the carriers when they
make it. It would necessarily undertake to e the proper force to
each of those considerations, though it eoul only do this upon the
discovery of some positive rule or rules of action leadlng it up to defi-
nite conclusions, such as no railroad manager and no publie cer ever
invested with authority of regulation Ims as yet been able to discover.
A mere statement of the case shows how impossible it is that a ques-
tlon of classification should be one of law.

If all earriers were under obligation to grade thelr rates to the cost
or value of their own services exclusively there would be more ground
for couttndlng t]ml: tlm courts might deal with the question of reason-
a ble rates. If the cost eould be ascertained the court could

pply the rn!e. lts dlscreﬂon in such eases being measured only by its
ent whether the carrier had or had not added to the cost too

nrge a margin for profit. But a rnle that should thus measure charges
by cost would work an entire revolution in the business of transporta-
tion. * * * Nothin more disastrous to the commerce of the
country could possibl pen than to ranlre the r&tlng for railroad
transportation to be fixed exchtslvely by this one rule. ut the conse-
quences would be similar If any other single test of a carrler’s charges
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.were to be applied, and if any two or three combined were made use of,
the probability of ln{urgn to the country and of disaster to the

would be only a little farther removed. * * * The whole subject
is so exclusively one of discretion with the railroad managers and the
officers of associations who are hrought directly In contact with the
business itself and with the people whom they serve that they are not
expected to defer to legal counsel upon quest of classification, but

would assume tlmil:‘ su. a question was one altogether aside from his

pm‘gir province.
en classification is made In the way explained It is very obvlous
that the rafe imposed upon any single article of commerce, if it is
challen, as unjust, can not be taken u? by itself and its reasonable-
ness determined without regard to what is charged upon other articles
which are subject to transportation the same carrier. No article
"is rated Independently. No one article is rated from considerations
that pertain to itself alome, and to determine whether the rate is rea-
sonable it is nece in every instance to beyond the single article
and consider the whole subject of classification and the whole business
of the earrier under It. To challenge the charge for the carriage of a
sl'nﬁ]e article is to challenge to some extent the whole rate and
calls for careful consideration of the question whether the rate be
charged to the one article is out of just proportion when all the cir-
cumstances and conditions which the Tailway officers must be supposed
to have had In mind in making the classification and the rating are
considered. * * *

it is only when the whole trafiic of a carrier Is taken into account
and the rafes of the several elasses of articles are considered and com-
pared that a judgment can be formed whether a low rate upon any
particular article of commerce is likely serlonalﬁ to affect the net re-
turns from the whole. , therefore, in nndertaking to pass upon

A court,
a single rate as a matter of law must necessarily go to the very fonunda-

tlon of rating. It must place itself in the position of a carrier and sub-
stitute its own discretion and business judgment for that which has
made the classification. * * *

After listening to these sage reflections of that venerable jur-
ist and Interstate Commerce Commissioner, think what would
be the result if the Interstate Commerce Commission should
attempt to determine the freight rates from all points north
of the Ohio River to all points south of the Ohio River upon this
vast number of articles listed in the different classifications.

I am not seeking to deter Members from voting for the pend-
ing measure. I believe that measure is the best product that
we can at present agree upon. I believe it is necessary that we
pass some measure in order to correct existing hardships and
diseriminations, but I wish the Members of the House fo under-
stand (and I hope the country at large will understand) the
difficulties and the problems which have confronted our com-
mittee in preparing this bill. )

Under the pending measure the Interstate Commerce Commis-
slon, in this southern case which I have referred to, must deter-
mine what shall be the exact rate charged from Chicago to
‘Atlanta, Montgomery, Knoxville, and other southern points,
and must also at the same time determine the exact rate te be

‘charged from New York to these same points, where shipments
are made by rail or part by rail and part by sea. But the Com-
mission has no authority to determine what the ocean rates
shall be from New York to Charleston or Savannah or Jackson-
ville or Mobile or New Orleans or other seaport towns.

The railroads running from the northeast to the southeast
may be ground between the upper and the nether millstones.
Their rates may be raised and ought to be, in my opinion, in
comparison with the rates from Chicago to these southern
points. But whether raised or fixed as they now are, those
rates by rail will be established and may net be departed from.
The ocean steamship lines and the tramp steamers will not be
controlled by these rates, and may at any time cut under the
fixed rates of the railroads and take away their traffic. We
might possibly control these ocean steamship lines, but it would
be diffieult, if not impossible, to control the tramp steamers by
any published tariffs. The southern roads on the 1st of Feb-
ruary put new tariff schedules into effect, making a considerable
reduction on rates between the northern and southern points.
Possibly this reduction would have already been made if the
Interstate Commerce Commission had had the authority, but
let it be remembered that when the Commission has once passed
upon a set of rates it will be almost impossible to get those
rafes thereafter lowered, because of lack of time and oppor-
tunity for the Commission to hear the complaints.

The reduction of freight rates has usually come through long-
continued contests for railroad supremacy or else through in-
crease of the volumes of business and gradual reduetions.

For instance, in the review by the auditor of the Commission,
to which I have referred, is given a statement, as Table 73, of
ihe freight rates charged for the transportation of wheat, corn,
and oats from 52 different points in Kansas and Nebraska to
Chicago from April, 1886, to April, 1902. This table shows a
freight rate on wheat from Abilene, Kans., to Chicago in 1887
of 38} cenis per 100 pounds. Between 1887 and 1902 there
were 58 different tariff sheets filed, showing 14 different rates,
which, however, resulted in a rate on April 1, 1902, of 25 cents a
hundred, a very large reduction from the 38%-cent rate of 1887.
'A similar reduction of rate is shown from each of the other 62
towns named on wheat, as well as a similar reduction for each
of the towns on both corn and oats. |

In Table 107 of the same review it is shown that the rate
from Chiecago to Colorado common points on cotton bags in 1889
was $2.05 a hundred pounds; in January, 1897, $1.07 a hundred,
and April 1, 1902, 60 cents a hundred, and various other redue-
tions and changes are shown on other articles for the same
period of time. It appears from Table 110 of the sameé review
that in 1897 the rate on cement from Chicago to Utah common
points was 89 cents a hundred, and April 1, 1902, was 48} cents
per kv

It appears from Table 116 in the same review that the rate on
dry goods from Chieago to Pacific coast terminal points on April
5, 1887, was $4.70 per hundred; from January 1, 1880, to July
18, 1892, the rate was $3.00 per hundred, and on January 18,
1900, the last rate given was $2.60.

It appears from the same review that the rates on canned
goods (p. 159) from Pacific coast points to Chicago April 5,
1887, in carload lots was $1.556 per hundred; from Mareh 10,
1888, to September 27, 1804, was never less than $£1 per hun-
dred; on April 1, 1902, the rate was 75 cents per hundred. The
rate from Pacific coast points to Chicago on raising from Sep-
tember, 1888, to April 11, 1893, in ecarload lots was $2.70 per
hundred; in April, 1902, $1 per hundred. These reduetions
would have been almost practically impossible if the rates had
ever passed under the scrutiny of the Commission exercising
the power we now propose to confer.

It would be easy to multiply the number of reductions in
rates of this character. If the Cooper-Quarles bill had been in
effect the Commission would have been called upon to pass
upon the rates between all of these points. They would have
established some rate probably nearly commensurate with the
rate then in effect, and certainly taking the rate then existing
as the criterion for the establishment of the new rate. That
new rate when established would probably be in force to-day,
and instead of having a reduction, as has been the case, we
would stfll be liable to be paying on these goods a much higher
rate of freight than is now paid. :

Do not understand me as stating that this is an insuperable
objection to the enactment of this legislation. But when we
enact legislation sueh as we now propose we should under-
stand the attendant difficulties and accept the responsibility
for the enactment.

The recommendation which was made to us by the President
was that we enact a law to give to the Interstate Commerce
Commission the power to decide whether “a given rate” is
unreasonable, and, if so, determine the rate which shall take its
place. That is not the legislation proposed by the Cooper-
Quarles bill, nor is it the legislation proposed by the pending
measure.

ANY NUMBER OF RATES MAY BE FIXED AT ONE HEARING.

Under the bill now before the House any person or asso-
ciation ean file a petition or complaint alleging any number of
rates to be unjustly diseriminative or unreasonable, and when
the Commission has its hearing upon this complaint it must
decide as to all of the rates named in the complaint, and when
it finds that * any existing rate” named in the complaint is
unreasonable or unjust it must fix the rate to take the place of
that unreasonable rate. And this finding may exfend to each
one otfe. the rates named in the complaint, however many there
may

It is not necessary that the rates complained of shall all
be on the same line of railroad. In_ fact, the principal com-
plaint which is new made in the country against the railroad
rates is, not that they are too high, but that they are unjust
to different localities. I venture te say that there is not a
single locality in the United States of any importance served
by rail which does not think that it has a just complaint be-
cause of discrimination in rates against it. The discrimination
between localities is the burden of the present complaint.
This is shown by some of the statements made by Mr. Bacon.

Mr. Bacon, in his cireular letter, dated Milwaukee, Decem-
ber 19, 1904, says: *

WHAT NOW REMAINS TO BE DONE.

It now remains to secure the passage of a measure which will provide
for the prevention of unjust discrimination in published tariff rates be-
tween different sections and localities, and between different descrip-

tions of traffic, from which, under the existing law, no practical means

of relief is afforded, and will also afford protection to the public from

the continuance of rates unreasonable in themselves.
Mr, Bacon, in his testimony before the House committee De-
cember 13, 1904 (p. 22 of Hearings), was asked the following
question, and made the following answer :
The CHAIRMAN. What is, in you
to be complained of re!uﬂ:’ to ian:vi“,dé‘fﬁ;?s :i,;he SORIM UYL pRopetly
Mr. Bacox, Well, sir, should say that there were two.

there is the relation of rates between competl.nf points, and the rela-
tion m‘::f rates between competing commodities, all of which are very im-

&
W&‘he CHAIRMAN, They are all in the nature of discriminations? -
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Mr., Bacox. They are all in the nature of dscriminations, but beyond
that, and of far greater importance, is the general scale of rates
throughout the country, * * =,

In his testimony before the House committee April 9, 1902,
Mr. Bacon, referring to the same case of discrimination, said
(p. 25) ¢

The Injustice Mllwaukee suffers from is the disproportionate rate

charged m points in the extreme West, where gra produc

largely, to Milwaukee as compared with Minneapolis, * * inne-

%Eo is gets the better rates, and we brought a case * * * Thefore
e Interstate Commerce Commission, and the Commission decided in

our favor and declared that the rates to Milwaukee were, from certain
territory, from 2 to 3 cents too high as compared with the rates exist-
ing at the same time from the same territory to Minneapolis. . .
The railroad companies declined to obef he order, * * * thelr
simple defense was that they were unable to agree among themselves
upon a less differential In rates than already existed. That injustice
and that burden has been borne up to the present time, and will always
have to be borne unless some change is made in this law. * * '*
Take shipping grain from the country I refer to to Milwaukee and Min-
neapolis. The rates to Milwankee and Minneapolis have a certain dif-
ference one over the other. The rates to the seaboard from Milwaukee
and Minneapolis, which is the final destination of most of the grain,
have a certain difference. That difference should be equal in each case;
that is, the rate on grain to Milwaukee and from Milwaukee to the sea-
board should be equal to the rate on grain from the same point of origin
to Minneapolis, added to the rate from Minneapolis to the seaboard.

Mr. Bacon made the following statement before the Senate
committee (p. 22):

Mr. BacoN, I am verg' much sur}prtsed to find that there is enter-
tained very generally by the public that idea that individual dis-
crimination is the great evil of the transportation business. But from
my own observation—and I have made a study of the operation of the
interstate-commerce act ever since its original enactment and have fol-
lowed its workings very closely—my ewn observation is that that is
comparatively a trivial evil. he great evil is the discrimination be-
tween localities—discrimination in the published rates—certain local-
itles being discriminated against in favor of other localities.

- - - * - L ]

-

Mr. Bacox. The motive is not for the purpose of discriminating in
favor of one locality as against another, but it arises from competition
for business over a certain territory. Certain railroads taking business
from a certain territory to a certain market are in competition with
other roads taking the same kind of business to another market, and
each of the roads is trying, of course, to get the advantage over the
other in the division of the business. In consequence of that the rates
become discriminative.

It is perfectly evident that the Interstate Commerce Commis-
gion can not regulate disecriminations between localities for the
future unless it can absolutely determine a number of rates in
one order, If it can determine more than one, then it must de-
termine as many as are complained of.

If this power of determining between competitive points the
rates to and from these points shall be conferred upon the In-
terstate Commerce Commission, then all natural competition
and rivalry between localities will be controlled by the arbitrary
decision of the Commission. There is to-day intense rivalry
between roads leading south and east from Nebraska, Iowa,
Kansas, Missouri, and Illinois points for the export grain trade.
The roads leading to Galveston and to New Orleans are deter-
mined to have a fair proportion of this trade, and the result
has been the reduction of rates both by the southern roads and
the eastern roads.

Shall the grain for export go by way of Galveston or New Or-
leans, or shall it go by way of New York and Newport News?
The natural rivalry of the roads leading to these points would
keep active competition for this grain trade, and probably in
the end furnish reduced rates and better facilities. Each one
of the seaports would stand upon its own footing. It would be
a fair field for all.

But the very purpose of the proposed legislation is to enable
and require the Interstate Commerce Commission to settle this
rivalry and determine what the rates shall be. Not determine
the maximum rates, mind you, but determine the absolute,
actual rates and put them in force. The Commission will have
to say what the rate per 100 pounds shall be on wheat, corn, and
oats from Omaha, as well as other points in the territory in-
volved, to Galyveston and New Orleans, and at the same time say
what the rates shall be from these same points, both to Chicago
and to points along the Atlantic seaboard. If the Commission
happens to make a happy guess it may do no one great injury,
but if it is unfortunate enough to make a wrong guess it may
ruin the export grain trade of New York or of Galveston or of
any of the other points.

The roads leading South are now largely engaged in hauling
lumber from the South to northern points. They will be able
to haul that lumber cheaper if instead of taking their cars back
empty they can carry grain back in them. But if the Interstate
Commerce Commission shall happen to decide a grain rate
which would require the grain to go East rather than to south-
ern points, then the inevitable effect is to either raise or main-
tain existing high rates on lumber from the South to the North.

It must be remembered in connection with all discussions of
this matter that so long as the Constitution of the United States

remains as it is, it is not within the power of Congress or the
Interstate Commerce Commision to make such reductions or
changes in railroad rates as will practically confiscate the prop-
erty of the railway companies or of any one of them. The rail-
roads are guaranteed, under the Constitution, the equal protec-
tion of the law, and the Supreme Court has construed this to
mean that while Congress may prescribe reasonable railroad
rates, yet it can not prescribe rates which shall in effect take
private property without compensation, -

It is doubtless true that a very large portion of the capital
stock of the railways of the country is what is known as
“water.” It is doubtless true that in the early days of rail-
way construction it was not possible to find many who would
loan money on railway bonds to be issued without receiving a
bonus in the shape of stock. It is also doubtless true that little
if any of this stock remains in the hands of the original own-
ers. Probably the fairest test as to most of the railway compa-
nies would be to ascertain the value of the investment by the
market value of the stock and bonds. But, however the result
may be arrived at, it is certain that the courts will find some
method of computation to declare invalid rates which may be
fixed so low as to interfere with the fair earning power of the
capital invested. This is not only a doectrine which has been
frequently enunciated by the Supreme Court, but it is a right-
eous doctrine. The people of this country, while they are not
willing to submit to being robbed by the railway companies,
have no desire to become robbers themselves and to take away
from the owners of the railway property that property which
they do own.

SOME RAILWAY STATISTICS.

I have made a somewhat careful examination of the recent
reports of the Interstate Commerce Commision in reference to
railway properties, and I find that according to the recent re-
port of the Interstate Commerce Commission, dated December
19, 1998}3}. the following facts are shown as of the date of June
30, 1903 :

Par value of rallway capital e $12, 599, 990, 258
Stock __ 6, 1565, 559, 032
Funded debt- o~ S G, 444, 431, 226

Railway capital owned by railway companies_______

43.94 per cent of the capital stock paid no dividends_. 2, 704, 821, 163

Amount of dividends declarad on stock— . ____ 196, 728, 176
Which was equivalent to 5.7 per cent on the divi-
dend-paying stock.
4.33 per cent of the funded debt pald no Interest____ 272, 788, 421
The gross earnings for the year ending June 30, 1903_ 1, D00, 8486, D0OT
Which were greater than the year before. .. ____ 174, 466, 640
Operating expenses for 1903__ 1, 257, 638, 852
Which were greater than the year before___________ 141, 200, 101

The net earnings for 1903 643, BOS, 055
An increase over the year before of ___ 33, 176, 6535
The income from all sources for 1908__ __ __________ 848, 905, 535

Fixed charges, etc s, 552, 619, 490
Leaving net i e 296, 376, 045
Dividends declared —___ 196, 728, 176
Other payments from net income oo oo 420, 400
Surglua rom the operations of year ending June 30,

1903 o ey s 09, 227, 469
BOrplod D 1002 Se s SRR M N L s e i 94, 855, 088

The item of fixed charges above stated consists of the follow-
ing subitems:

Salarfes, ete —meee--

$430, 427
Interest on funded debt___

283, 953, 124

Interest on carrent liabilities Lalk 9, 060, 645
Rents pald for lease of roads 112, 230, 384
Taxes S A AN b7, 849, 569
Permanent improv ts LA 41, 948, 183

Other deductions 47, 147, 158

_————

The total par value of the rallway capital was June
E 12, 599, 990, 258

30, 1903 -
Less the amount owned by the rallway companies

themselves 2, 318, 391, 953

Leaving nominal investment by the public of__ 10, 281, 598, 305"

On the total railway capital outstanding June 30, 1903, there

was paid during that fiseal year as dividends or interest on
funded debt the following :

Dividends s $£196, 728, 176
Interest on funded debtoc o o o Lo 283, 953, 124
VI T T U e S D S S S At e S st e 480, 681, 300

But included in the foregoing figures are many duplications
on account of the leasing of roads and ownership of stock, ete.,
and the aectual amounts, exclusive of duplications arising on
account of intercorporate payments, of interest and dividends
paid is as below :

Net Interest on funded debt =
Net dividends P e S = R
The gross earnings for the year ending June 30, 1904,

$268, 830, 564
166, 176, 586

were 1, 966, 633, 821
The operating expenses were_______________________ 1, 332, 382, 048
The net earnings from operation were__ . ____ G634, 250,
Which latter includes taxes amounting to nearly______ 56, 500, 000
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During the year ending November 30, 1904, there were filed
with the Interstate Commerce Commission—
Tariffs 162, 428
Notlces of concurrence in joint tariifs. 197, 049
SOME THINGS WHICH ARE NOT SO.

One of the chief difficulties with which our committee has
been confronted in considering this rate question has been the
many things which have been told to us that are not so. One
of these is the story that the power which is proposed by this
bill to be conferred upon the Interstate Commerce Commission
was exercised by that Commission for ten years, between 1887
and 1897, without objection and without question. There are
two errors in this statement—first, the power proposed here to
be conferred was never claimed or exercised by the Commission ;
second, the power which was claimed and was exercised by the
Commission was disputed and questioned in the first important
case where it was exercised. That was the Maximum Rate
case, which was decided by the Supreme Court in 1897, after it
had been pending for several years. The original petition in
ihat case was filed before the Commission prior to 1802,
within four years of the creation of the Commission; and
immediately the power of the Commission to enter an order
fixing rates was strenuously resisted.

In no important case did the Commission ever enter an order
even fixing maximum rates which was not resisted on the
ground that the Commission did not have the authority. But
the Commission never claimed to exercise the power proposed
in this and similar pending bills. The power proposed here is
to give the Commission the power to fix an absolute rate, to
determine the exact rate. The power which the Commission
did assume to exercise for several years was to determine
what should be the maximum rate when it decided that an
existing rate was too high. The distinction between the au-
thority to determine the maximum rate and the requirement to
fix an absolute rate is one of the very greatest importance, and
the statement frequently and constantly made that the Inter-
state Commerce Commission exercised for ten years the power
which is proposed in this bill fo confer upon it, is either made
by those who uare honestly ignorant of the facts or by those
who are so biased that they can not make a fair statement of
the facts.

Of course, the question whether such power was claimed or
exercised by the Commission in the past has nothing to do with
the merits of the propesition now pending, except that the
amount of business which was brought before the Commission
during those ten years under the power then claimed, but dis-
puted, can be no criterion of the amount of business and the
number of complaints which will be brought before the Com-
mission when the power to absolutely fix rates is definitely and
clearly conferred upon the Commission, with an invitation, prac-
tically, to all in the country who believe themselves or their
localities to be oppressed by freight rates to file these petitions
for redress. -

Another of the persistent errors which has been stated to the
co:{;mln“i)gt‘gee is as to the raising of freight rates between 1890
an 5 -

Mr. Bacon, in his statement before our committee on Decem-
committee is as to the raising of freight rates between 1899
had been in force in 1903 the amount of freight paid would have
been £155,000,000 less than it actually was.

This statement of Mr, Bacon, while broadly and specifically
made by him without limitation, was, in fact, based upon a re-
port made by the Interstate Commerce Commission to the Sen-
ate under date of April 7, 1904, in response to a Senate resolu-
tion. But in that very report was the statement:

From what has been stated it must appear that no accurate or even
approximate estimate of the actunal effect of specific changes in rates
upon the revenues of the carrlers can be made.

Mr. Bacon's statement, that there was an increase in the rev-
enues of the railroads of $155,000,000 in 1903 by reason of the
amount of advance in freight rates between 1899 and 1903, is
based on the idea of the average revenue per ton per mile.

The year 1899 has the record of having the lowest average
rate of freight per ton per mile of any year in our history. It
was probably brought about very largely through the great
amount of freight shipped by the Government in connection with
the Spanish war and the Philippine insurrection, especially the
freight which went over land-grant roads at low rates.

But a comparison of the average rate per ton per mile of one
year with another is never any certain criterlon of either an
advance or decrease in rates. The quantity of goods moving
at the different rates may vary to such a degree that the average
rate per ton per mile might be decreasing or increasing, while
the actual freight rates on the different commodities might be
moving in the opposite direction. The handling of an enor-

mous quantity of low-class freight at a very low rate has the
tendency to decrease the average rate per ton per mile, while
an increase in the quantity of high-class freight has a tendency
to increase the average rate per ton per mile. The absolute
falsity of the assumption made by Mr. Bacon is easily demon-
strated. The average rate for the carrying of 1 ton a mile
in 1899 was 0.724 of 1 cent. In 1903 the average mile ton rate
was 0.763, or 0.039 of 1 cent higher in 1903 than in 1899. It
is by multiplying this 0.039 by the fotal number of mile tons
of freight that Mr. Bacon reaches his conclusion of $155,000,000
advance. But if the same theory be tried in another case it
will work results directly opposite.

It is claimed by Mr. Bacon and others, and I think truthfully,
that there has, on the whole, been possibly some advance in
freight rates since 1896. In 1806, it will be remembered, the
Intérstate Commerce Commission claimed to have the power to
fix maximum freight rates. It surely will not be contended that
the roads bhave made a radical reduction in the freight rates
generally throughout the country since the Supreme Court de-
cided in 1897 that the Interstate Commerce Commission had no
power to fix rates. But in 1896 the average rate per ton per
mile was 0.806 of 1 cent, or 0.043 higher than in 1903 ; so upon
the reasoning adopted by Mr. Bacon, if the freight collected in
1903 had been collected on the basis of the rates in force in 1896,
there would have been collected something over $160,000,000
more than was in fact collected. The illustration shows the
utter absurdity of Mr. Bacon’s statement, which he doubtless
took from statements made by others, and yet that statement
has been made and reiterated throughout the land to show how
rapidly the railroads were increasing their freight rates since
the power of restraint was removed by the Supreme Court de-
cision in the Maximum Rate case in 1897.

Probably a fairer way of comparing the freight rates of
1899 and 1903 would have been by comparing the percentage.of
net to gross earnings in those two years.

As reported by the Interstate Commerce Commission, the
Zross ear of the railroads for the fiscal year of 1899 were
$1,313,610,118. The net earnings (not net profit) were $4506,-
641,119 ; so that the percentage of net to gross earnings in that
year was 34.76 per cent. y

In 1903 the gross earnings were $1,900,846,907, the net
earnings were $643,308,055, and the percentage of net to gross
earnings was 33.84 per cent. And for the fiscal year of 1904
the gross earnings are reported as $1,966,633,821, and the net
earnings $634,250,873, making a percentage of net to gross earn-
ings of 32.25 per cent.

It therefore appears that while the gross earnings, which
practically means the gross freight charges collected, have
largely increased between 1899 and 1904, the net earnings
are less in proportion now than they were five years ago. This
shows conclusively that there was either a reduction in the rate
of freight or an increase in the cost of carriage. Probably there
was no reduction on the average in the rate of freight, but it
is quite certain that there has been a considerable increase in
the cost of carriage.

The total number of railroad employees in 1899 was 928,924,
In 1903 the number was 1,312,537, which is an increase nearly
equal in percentage to the percentage of increase of freight and
passenger earnings.

The amount which was paid to these employees in 1899 was
$522,967,896. In 1903 the compensation was $775,321,415, mak-
ing a percentage of increase in pay considerably greater than
the percentage of increase in business. :

It appears by the reports of the Interstate Commerce Com-
mission that the average daily rate of pay on the railroads from
1899 to 1903 for various classes of employees is as follows:
Engineers, from $3.72 to $4.01; firemen, from $2.10 to $2.28;
conductors, from $3.13 to $3.38; other train men, from $1.94 to
$2.17; machinists, from $2.29 to $2.50; section foremen, from
$1.68 to $1.78; other trackmen, from $1.18 to $1.21; and other
different classes of employees in egual proportion. And the
report of the Commission states that * these figures are entirely
trustworthy and show accurately the tendency of the wages
received by the various classes of railway employees.”

It is quite evident that the cost of operation of the railroads
has very materially increased within the last few years. Not
only has there been the increase in the wages of the employees,
28 indicated, but there has been an increase in the cost of steel
rails, in locomotives, in cars, and in fact in all kinds of mate-
rial used by the railways. The public now demands better
terminal facilities than ever before. We demand better pas-
senger trains. We demand more speedy fleight trains. We
Insist in every direction upon increazed facilities. We require
the railroad companies to use additional safety appliances, and
that demand will continue to increase,
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We are disposed to require more in the way of service from
the railway companies than they have heretofore performed.
-In the face of this demand for better facilities it does not seem
- probable to me that there will be at once any general reduc-
tion of freight rates, though no doubt the tendency in the years
to come will be to reduce the cost of carriage by increasing the
guantity which can be carried with the expenditure of a given

power.

The net dividends paid in the fiscal year 1903 on the ecapital
stock of all the railroads in the United States (excluding inter-
corporate payments) was $166,176,586, as shown in the last
annual report of the Interstate Commerce Commission. This
was between 3 and 4 per cent on the total capital stock not
owned by the raliroads themselves. It is very evident that an
effort to reduce railway rates generally throughout the coun-
iry, so as to make the dividend which could be paid to the stock-
holders less than 4 per cent, would probably be considered as
confiseatory or an effort to take the property of the owners
without due compensation when the matter came before the
Supreme Court of the United States for review.

But in fixing railway rates between two competing points
served by different railways, it will not be possible to fix the
rate as based upon the earning capacity of the more prosperous
road or roads. Between Chicago and New York, for instance,
‘there are a number of different competing lines. When the
Interstate Commerce Commission is called upon to fix the rate
from Chicago to New York it will not be able to take as the
standard the line which is the most prosperous. If the rate is
fixed so low that it will amount to the confiscation of the least
prosperous of the roads, then, as to that road, it would be de-
clared to be an unconstitutional rate. And it is perfectly evi-
dent that in fixing the rates between these points the Commis-
sion could not fix separate rates for each road.

THE BASIS OF FIXING RAILWAY RATES.

Railway rates have never been fixed on the basis of the cost
of carriage, though that element is considered. They have
never been fixed upon the basis of the value of the article,
- though that element is considered. They have never been fixed
upon the basis of the distance, though that element is consid-
ered. No scientific basis has been discovered for the fixing of
railway rates. No fixed and certain prineciples have ever been
applied to the making of rates. It will cost the railway more
to earry a carload of coal 500 miles than it will a earload of
dry goods 200 miles. But if railway rates were fixed on the
basis of this cost, then the price of coal at any considerable
distance from the mines would be prohibitive.

I have not the time to enter into any exhaustive discussion
of the different considerations which do affect the fixing of the
rates, but I wish briefly to call attention to a few of these con-
siderations:

The cost of earriage and the distance carried.

The value of the article.

The volume of the business.

The direction in which the article moves, and whether it will
occupy cars which would otherwise be running empty, or
whether it will require additional cars which will run empty on
the return trip.

The competitive element or rate made necessary by competi-
tion in order that the road may get a share of the traffie, and
especially so when such share of the traffic will fill cars which
otherwise would make a trip ronning empty.

The bulk and weight of the article.

The degree of risk attending transportation, the railroad com-
pany being liable for loss or damage.

The special facilities required for the particular shipments or
the particular articles.

The special equipment required, as for articles of a perishable
nature or articles of extraordinary size or bulk.

The effect upon competitive communities.

The desire of each road to build up its terminal points so as
to have cars filled both ways as far as possible with business
naturally tributary to the road.

The competition between commodities, either where one road
carries two commodities which compete with each other or
where one road carries a commodity in competition with a dif-
ferent commodity carried by another road to the same competi-
tive points.

The desire of each road to build up the communities and in-
dustries along its own lines.

It is not possible for anyone to determine accurately the cost
of the carriage of any particular article, unless it might be
some such article as coal on some of the coal roads where the
bulk of the business is the coal trade. The actual cost of move-
ment of a train from Chicago to New York might be closely ap-

proximated, but even then the wear and tear on the rails, the
locomotives, and the cars could not be finely adjusted, and it is
impossible to estimate what proportion-of the cost of main-
tenance and of fixed charges should be charged against that
particular train. And even if it could be ascertained what exact
proportion of the whole cost of the operation and maintenance
and fixed charges of the road for an entire year should be
charged to that particular train, it would still be impossible to
say what share of the cost of the train was consumed in the
carriage of a box of dry goods, a package of millinery, or a
crate of crockery.

Ireight rates have been fixed by different roads in order to
obtain a share of the business. Such a rate may have contrib-
uted nothing toward the payment of dividends or interest on
bonded indebtedness or other fixed charges. It may not even
have paid an equal proportion with other freight of the cost of
maintenance of the road. But the fixed charges are a liability
against the road in any event. The road must be maintained in
any event, and if the railway officials can not otherwise get the
traffic but by a reduction of its rates they obtain a proportion
of the traflic at a rate which will pay something more than a
proportionate share of the cost of operation and will contribute
something toward maintenance, then it is to the interest of the
road to put its rate down and secure a share of the traffic,

This process constantly obtains where the road desires frejght
to fill ears which would otherwise run empty in one direction.

I have made these few brief suggestions upon the basis of
railway rate making to show the problem which confronted our
committee in endeavoring to meet the public demand to correct
the existing evils and, if possible, to prevent creating still
greater evils than do mow exist. Under all of the bills which
are pending it is proposed-to give to the Interstate Commerce
Commission the responsibility, if called upon to exercise it by
complaint, to determine all of these railway rates. When they
are called upon to exercise that responsibility by proper com-
plaint they can not avoid it. It will be their duty to proceed,
but I fear that they will not have the capacity (though they
may be the wisest of all men) to understand fully the condi-
tions governing freight competition throughout all of the United
States, and that even if they have the capacity, they will not have
the time, unless we can lengthen a day into a thousand years.

EFFECT ON POLITICH

One other difficulty has presented itstif to me: Under the
power which we propose to confer upon the Commission that
Commission will be the most autocratic and powerful small
body of men in the world. It can destroy comununities. It
ean destroy shipping interests. It can destroy manufactur-
ing industries. It can destroy seaboard points. It can destroy
railways. I do not think it will do so. I do not believe there
is any grave danger that it will be radical in its decisions. But
the fear that it may do so will constantly be before the railways
of the country. Will it not be the most natural result that the
railways of the country will practically unite to affect the re-
sults of our national elections?

A radical President filled with hostility toward large accumu-
lations of capital might appoint a radical Commission. Hence
it will be to the interest of the railways to endeavor to so in-
fluence the political conditions that no radical President may be
elected. Will not these considerations bring the railways into
a united effort in politics? Not merely the railroad owners,
but the railway employees. It is to the interest of the railway
employees that rates be maintained at a reasonably high figure
so that the companies can not only pay reasonably high wages,
but may be forced to reduce the hours of labor and increase the
safety appliances for the protection of the railway employees.
1 dread and fear the effect of any legislation which will cause
a single powerful class of capitalists and employees to join,
through selfish interests of apparent self-protection, to influence
national polities without a sufficient regard for other great
principles at stake. I hope and pray that in this respect my
fears will prove groundless and my doubts will be dissipated
by the events of the future.

RATES IN EFFECT AT ONCE. k

This bill proposes, when the Commission shall fix a schedule
of rates on complaint, to put those rates into effect in thirty
days’ time after notice of the order, and imposes a penalty of
$5,000 a day upon the railroad if the order be not observed by
the railroad.

Complaint has been made that this bill is not strong enough,
is not radieal enough, is not effective enough in putting thé
rates into effect. It seems to me, if anything, the bill is too
radical. When the Commission makes an order fixing new
rates the railroad must either put those rates into effect at once
or run the risk of paying a penalty of $5,000 per day. It is mot
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within the power of Congress, the legislative body of the coun-
try, to require that the rates shall be actually put into effect,
because the courts, the judicial branch of the Government, have
the inherent right, which Congress can not take away from
them, to prevent the road or the Commission from putting into
effect a rate which will so reduce the income of the road that it
amounts to a confiscation of the railway property, or a taking
of that property by the Government without due compensation
to the owners. We may write laws until the end of time on
this subject, and they will have no effect to prevent the juris-
diction of the court, unless we change our form of government
or our Constitution. If the Government can take the property
of the stockholders of a railroad without compensation, then it
can take the property of any private citizen without compensa-
tion. The courts retain the inherent authority, based upon the
theory of our Government of the division of powers between
the executive, the legislative, and the judicial branches of the
Government, to restrain the putting into effect of a set of rates
on a road which will amount to a practical taking of the
property of the road without making due compensation to the
owners.

In my judgment in this respect the bill goes as far as the
power of Congress can extend, and it certainly goes so far that
it gives absolutely no regard, from the legislative direction, to
any vested interests of the railway stockholders. So far as the
legislative power is concerned, the authority is conferred upon
the Interstate Commerce Commission to confiscate railway
property. We give in that direction practically all the power
we have. PEut as our power is limited the railroads ean enjoin,
or any stock or bond holder of a railroad can enjoin, the putting
into effect of rates fixed by the Commission, subject, however,
to the possibility that if the injunction shall be finally dis-
missed the railroad will suffer a penalty at the rate of $5,000
per day for not putting the rates into effect. 'That penalty
itself will, of course, amount to confiscation of the property to
a certain extent in many cases.

DECISIONS OF THE COURTS.

I shall ask leave to append to these remarks a brief which T
have prepared, covering a number of the more important deci-
sions of the courts upon the subject of railway-rate legislation
and rate making, for the benefit and information of those Mem-
bers of the House who have not had occasion to give so much
study to this subject as has heen forced upon me by reason of
being a member of the Commerce Committee,

CONCLUSION—DFASS THE BILL.

In conclusion, permit me to say that the more I study the
pending bill the more nearly I am pleased with it. It does not
contain some of the essential safeguards for the shippers which
were contained in the Hepburn bill. The provision in the Hep-
burn bill requiring the railroad when appealing to the court to
give a bond to pay all shippers over its road the excess of
freight collected from them by reason of the appeal to the
court (if the appeal be not sustained) was a provision which
would have automatically and without expense protected every
shipper in the country where the Commission fixes rates over
a road and that road chooses to appeal to the courts.

The provision in the Hepburn bill was the best provision,
from the standpoint of the shippers, which has ever been in any
bill presented. But through a density of perception, which I
can not fully comprehend, the gentlemen who have set them-
selves up as the special leaders of this legislation seemed to
almost unanimously oppose that provision. It is not in this
bill. It ought to be. The gentlemen who have opposed it will
come to the conclusion, upon more matusre reflection, that they
made a grave mistake when they insisted that that provision
of the Hepburn bill should be eliminated.

Mr. Chairman, if we pass this bill—and I favor its passage—
we are entering upon an unknown field of exploration. We are
reversing the policy of active competition for trade between
localities and between commodities. We are seeking to set
aside the laws of nature which give to one locality natural ad-
vantages over another in commerce. But we are met with a
peculiar condition of affairs. We know that certain evils now
beset our shipping, manufacturing, and other industrial inter-
ests. We know that undue preference is given at times to com-
modities one over another; that undue preference is given at
times to communities and localities one over another; we know
that the railway companies have arbitrarily changed classifi-
cations in many instances in the last few years by which rates
have been vastly increased; we know that there have been
nmiany general advances in freight rates in certain classes of
traffic and over certain railway lines; we know that there.has
been a concentration of railway capital within the control of a
few men who are not themselves experts in rate making; we

know that for various speculative and other purposes the price

of railway stocks has been forced up to an unparalleled degree,
and that in order to pay dividends upon these fancy prices of
stocks freight is compelled, in many cases, to pay an unrea-
sonably high tribute. :

We are compelled by the force of circumstances and condi-
tions and for the protection of the business interests of the
country to enact some legislation upon this subject. It may
not be the wisest legislation. It undoubtedly enters upon a
field hitherto unexplored. But, sir, I have confidence in the
justness and fairness of the American people. No one desires
to unduly injure the railway interests. It would not be possi-
ble for us to inhabit this continent of ours with comfort without
the progressive aid of railways. We need the best railroads
in the world. We demand the best transportation in the
world. Our couniry is so great that we must have the best
transportation in the world, and yet have it at the lowest cost of
transportation in the world. If the legislation which we now
enact threatens at any time to become burdensome to the rail-
roads, or if, as seems to me more likely, it becomes burdensome
to the shippers themselves, then Congress will still be in session
in the years to come and can correct the evils which then are ap-
parent. We can not fix legislation now for all time. We can
not settle these grave and complex problems of the land. We
can only endeavor to correct the evils which we can see, leaving
to future legislators the ‘correction of those evils which we
may fear will grow out of our legislation, if they do in fact ap-
pear.

The Committee on Interstate and Foreign Commerce of this
House, under the leadership of one of the three or four great-
est of its Members, Col. Wiriam P. Heppurw, of Iowa, has
given this subject as careful study and exhaustive examination
as has ever been given to any subject by any committee of this
or any other body.

We have presented the bill now pending with fear and trem-
bling, but we have presented it as the consensus of opinion on
the Republican side of our committee. The bill is called by
the name of one of its distinguished members, but the bill pre-
sented is no one man's or two men’s hill. It is the result of the
work of the committee, a work in which every member of the
committee has taken active part.

In the main this bill is the product of the genius and study
and energy and patience of its chairman, Mr. HepeurN. When
I first came to Congress Mr. HepBUrRN was declared to be op-
posed to an isthmian canal because he was under the influence
of railroads, as it was said. And yet it was to his genius and
his gkill in drafting the first bill for a Government-owned canal
that we owe the fact that we are now engaged in the construc-
tion of the Panama Canal. It has been charged in this con-
nection that Mr. Herpury was under the influence of certain
railway interests. To those who know him and who appreciate
his honesty of purpose, his purity of mind, his earnestness of
intent, that charge only caused smiles at the foolishness of the
author. Without his aid at this time I do not believe our com-
mittee could have arrived at any result which could have com-
manded a majority of the committee.

We owe the production of the pending measure to the cour-
ageous attitude of President Roosevelt and to the patient, un-
tiring search and brilliant genius of Colonel HepBUrN. [Loud
applause.]

APPENDIX.
BRIEF OF DECISIONS ON RAILWAY-RATE MAKING.

Attention is called to the development of the law as shown in these
cages. In Munn ¢. Illinois, Pelk v. Chicago Rallroad Company, and
Dow v. Beldelman the court did no more than to affirm the right of the
legislative and administrative branches of the State governments to fix
rates and charges. Statements in these cases with reference to the
;urlsdict[on of the courts have been modified by subsequent declisions.
The right of the courts to ln-:iuire into and decide as to the rates fixed
was first announced in the Railroad Commission cases, was affirmed
in Chicago Railroad v. Minnesota, Chlcaeﬁo Railroad ». Wellman, and
was argued at length and fully considered in Regan ¢, Farmers' Loan
and Trust Company. The doctrine announced in this latter case has
been cited with approval and followed in all su uent cases. The
extracts in point from the cases above referred to follow :

In the case of Munn ». Illinois (94 U. 8., 113, 133) (1876) it was
claimed that “ the owner of pro%erty is entitled to a reasonable com-
pensation for its use, even though it be clothed with a public interest,
and what is reasonable Is a judiclal and not a legislative question.” In
d[spos[ng of this contention, the court said:

“As has already been shown, the practice has been otherwise. In
countrles where the common law prevails, it has been customary from
time immemorial for the legislature to declare what shall be a reason-
able compensation under such circumstances, or, perhaps more pm{)erly
speaking, to fix & maximum, beyond which any charge made would be
unreasonable. ~ Undoubtedly in mere private contracts, relating to mat-
ters in which the ?uhlic as no interest, what is reasonable must be
ascertained judicially. But this is because the legislature has no con-
trol over such a contract. So, too, in matters which do affect the pub-
lic interest, and as to which legislative control may be exercised, if
there are no statutory regulations upon the subject the courts must de-
termine what is reasonable. The controlling fact is the power to regu-
late at all. If that exists, the right to establish the maximum of
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charge as one of the means of regulation is implied. In fact, the com-

mon-law rule, which uires the charge to be reasonable, is itself a

atlon as to price. ithout it the owner could make his rates at

1 :::d;mgape " the public to yield to his terms or forego the
use

“ We know that this is a power which may be abused, but that is no
argument against its existence. For pro on agalnst abuses by legis-
latures the pe&h must resort to the polls, not to the courts.”

L:tPellE v. eago, etc., B. R. Co. (94 U. 8., 164, 178) (1876) the
court sald:

“As to the claim that the courts must decide what Is reasonable and
not the legislature, this is not new to this case. It has been fully con-
sidered in Munn o. Illinois. Where property has been clothed with a
publie interest, the legislature may a limit to that which in law
shall be reasonable for its use. This limit binds the courts as well as
heen r;rrnghmperly fixed, the legislature, not the

the le. If it has
mrgo :rl.:.ust be aﬂmlam e %
This in Dow v. Beidelman (125 U. 8., 680,

doectrine
G8T) (1887).

In the Rallroad Commission cases (116 U. 8., 307, 331) (1885) the
court refers with approval to the doctrine announced in Munn v. Illi-
nols, but announces this limitation :

* From what has thus been said it is not to be inferred that this
gwer of limitation or regulation is Itself without limit. This power

regulate is not a power to destroy, and limitation is not the eguiv-
alent of confiscation. Under pretense of res'ulatln§ fares and freights
the State can not require a railroad corporation to carry persons or
{\mp@rtg without reward ; neither can It do that which In law amounts

a of private property for public use without just compensa-
tion or wi t due process of law.”

" In the case of Chicago, etc., R. R. Co. v. Minnesota (134 U. 8., 418,
458) (1889) the court went a step farther and said:

“The question of the reasonableness of a rate of charge for trans-
portation by a railroad con;ga.n&, involving as it does the element of
reasonableness both as regards the company and as regards the public,
is eminently a gquestion for judicial investigation, requiring due process
of law for Its determination. If the company is deprived of the power
of charging reasonable rates for the use of its property, and such de-
privation takes place in the absence of an lm‘e:t%gat on by judicial
machinery, it is deprived of the lawful use of its property, and thus,
in substance ect, of the property itself, without due process of
law and in violation of the Constitution of the United States; and in
go far as it is thus deprived, while other persons are permitted to
receive reasonable profits upon their invested capital, the company is
degrlved of the :gru.a.l protection of the laws.”

n this case . Justice Miller, in a concurring opinion, held that
in cases where a tariff of rates for transportation was so unreasonable
as to practically destroy the value of property of persons engaged in
the carrying business on the onme hand, or so exorbitant and extrava-
gant as to be in utter disregard of the r{ghts of the public on the
other, there is an ultimate remedy bly the parties aggrieved in the courts
for rellef against such otpprm!ve egislation ; but that until the judi-
ﬂiﬁy has been appealed to the tariff of rates so fixed is the law of the

In the case of Chicago, ete.,, R. R. Co. v. Wellman (143 U. 8, 339,
844) (1891) the position of the court is stated in these words:

“The legislature has power to fix rates, and the extent of judlclal
interference is protection against unreasonable rates.”

In the case of Reagan v. Farmers' Loan and Trust Co. (154 T. 8,
362, 396) AISQ’%% the question was squarely presented and argued at
great length, e body of rates as fixed by the railroad commission
of the Btate of Texas was challenged biy the {‘)laLntlﬂ! as unreasonable,
unjust, and working a destruction of its right of property. The de-
fendant denled the power of the court to enter into an inquiry in the
matter, and insis that the fixing of rates for carriage by the public
carrier was a matter wholly within the power of the legislative branch
of the Government and beyond examination by the courts. The court
in this case calls attention to the fact that previons cases did no more
than to declde as to the right of a SBtate within which a rallroad company
did business to regulate or limit the amount of its charges. Attention
is also directed to the fact that previous cases all support the proposi-
tion that while it is not the province of the courts to enter upon the
merely administrative duty of framing the tariff of rates for carriage,
it is within the mge of {udicm power and a part of fjutilcla.l duty to
restrain anything whi n the form of a regulation of rates, operates
to deny to the owner of property Invested In the business of transpor-
tation that equal protection which is the constitutional right of all the
owners of other property. The position of the court is summed up in
these words:

“ It is doubtless true, as a general proposition, that the formation
of a tariff of charges for the transportation by & common carrier of

rsons or property is a legislative or administrative rather than a
?:dlclnl function. et it has always been recognized that, If a carrier
attem?ted to charge a shipper an unreasonable sum, the courts had
jurisdiction to inquire into that matter and to award to the shipper
any amount exacted from him in excess of a reasonable rate; and also
in a reverse case to render judgment in favor of the carrier for the
amount found to be a reasonable charge. The province of the courts
is not changed, nor the limit of judicial Inquiry altered, because the
legisiature instead of the carrier prescribes the rates. The courts are
not anthorized to revise or change the body of rates imposed by a legis-
lature or commission; they do not determine whether one rate Is
preferable to another, or what under all circumstances would be fair
and reasonable as between the carriers and the shigf rs; they do not
engage In any mere administrative work; but still there can be no
doubt of their power and duty to inquire whether a body of rates pre-
geribed by a legislature or a commission s unjust and unreasonable,
and such as to work a practieal destruction In rights of property, and,
if found so to be, to restrain its operation.”

The doetrine announced in the Reagan case has been followed in a
number of subsequent cases, which hold as follows:

“This court has declared in several cases that there is a remedy
In the courts for relief against legislation establishing a tariff of rates
which is sv nnreasonable as to practically destroy the value of property
of companies en In the earrying business, and that especially
may the courts of the United States treat such a question as a judiclal
one*and hold such acts of legislation to be in conflict with the Con-
stitution of the United States, as depriving the companies of their
property withont due process of law, and as depriving them of the
equal protection of the laws.” )

St. L. and San Franciseo Rwy. v. Gill, 156 U. &., 649, 657 (1894) ;

Smyth v. Ames, 169 U. 8., 460, 522-523 (1897) ;

Laks Shore Rwy. Co. v. Smith, 173 U. 8., 684, 687 (1898) ;

Chicago, Milwaukee, ete.,, Rwy. v. Tompkins, 176 U. 8., 167, 172-173

(1899) ;
Cov n Turnplke Co. v. Sandford, 164 U. 8., 578, 592 (1800).
The State courts announce ract!mﬁy the same doctrine.

C.and N. W. R. R. v. ]#!ly. L. R. A., T44, 752 (1888);
P. and A. R. R. Co. v. Filorida, 3 L. R. A,, 201 1889).

In the case of Burll n, Cedar Rapids and N, R. Co. v. Dey (12
L. B. A., 436, 444) (1891), the supreme court of Iowa sald :
e of law and chancery

“ The courts are open e rallroad colg)xom-
ﬂ%ns fgr cg:uceedﬂlngs to review the acts of the commissioners in fixing
-rates o i

In a_case invo!ving the interstate-commerce act the Supreme Court
of the United States said : >

“It is one thing to inquire whether the rates which have been
charged and collected are reasonable—that is a ?ﬂdlcial act; but an
entirely different thing to prescribe rates which shall be charged in the
future—that is a legislatlve act.” (Maximum rate case 1. C. C. v.
Rwy. Co., 167 U. 8., 479, 409 (iSBTE.{h

Questions involv the powers o e legislative and executive, and
the jurisdietion of the judicial branch of the Btate government of
Kansas arose and were aolaig considered by the Kansas supreme court
in the case of State v. Goddard (49 L. R. A., s 2

That case Involved the constitutionality of an act of ithe Btate legis-
lature creating a court of visitation with power to fix rates and enforce
the observance thereof, and the court in holding the act unconstitu-
tional, among other th said :

* To declare what the law is or was belongs to the judiclary, but
%o dﬁ%a)re what It shall b2 in the future belongs to the legislature™

P, i

“The r tion of such charges is held to be distinctively a legls-
lative funection, which may be delegated by the legislature to a sub-
ordinate legislative or administrative body, but this subordinate

or the legislature exceeds its powers and a person is thereby In-
ured in his rights of property he may Invoke the judiclal power to
etermine that question of legal Injury; and the reasonableness of the
charges, although a question legislative in Its nature, must be re-
viewed by the court as necessarily Incident to the exercise of its judi-
clal power. But If the court should attempt to establish for the fu-
ture a schedule of charges it would exceed the limits of judicial power ;
It would act as legislator in respect to a matter as to which must
also act as judge” ig 668).

“ We start, then, considering the boundarles of judiclal and legls-
Iative power under our Constitution and system of Government from
a fixed monument to determine whether the legislative power to make
rates may be conferred upon the judlecial tribunal known as the * court
of visitation.' The rnte-makin'ﬁ gowe.r being essentially legislative
in its nature, whether exercis lrectiy by the legislature or dele-

ated by it to a competent board or commission, can no more be
mposed on or exerch by the judicial department than can the par-
donlng power of the governor, or any other distinctively executlve
function. It is a cardinal principle of representative government that
the making of laws and rules regulating the future conduct and fixing
the rights of parties belrm%s to the legislative department—a power
which ecan never be re n or exercised by the gnd[clary" (p. 668).

“1It is one thing to determine whether a freight rate is reasonable,
in a controversy between a shipper and a carrler, and another thing to
declde, at the suit of the State or a private party, what shall be
charged in the future for such services" (p. 671). .

The constitutionality of this act was also under consideration in the
case of Western Unlon Telegraph Company v. Myatt (98 F. R., 835).

In the case of ., B. and Q. R. R. Co. v. Jones (24 L. RR. A, 141)
(149 Illinois, 361), an act which provided that “if any railroad cor-
poratlon * * * ghall charge * * * more than a falr and
reasonable rate * * * " wag pttacked on the und that it was
vold for uncertainty in not defining the offenses for which penalties
provided for were imposed. The court said:

“The first section of the statute Is merely declaratory of a well-
known principle of the common law. At common law the common car-
rier was obliged to receive and ecarry all s offered for transporta-
tion ugon receiving a reasonable hire (Messenger v. Pennsylvania R.
Co.,, 36 N. J. L., 407, 13 Am. Rep., 457; New England Exp. Co. v.
Maine Cent. R. Co., 57 Me., 188, 2 Am. Rep., 81) ; and the court was to
éudve of the reasonableness of the freight charges. (Gard v. Callard,

aule and 8., T0; Lowden v. Hierons, 2 Moore, 102; Baxendale v.
Great Western R. Co.,, § C. B. N, 8, 330.) As common carriers must
carry all freight offered to them and can only make a reasonable charge
for so doing, It follows that the statute is only an expression of what
was the law without the statute. Undoubtedly. the legislature has the
power to declare what is a reasonable compensation, or to fix the rea-
sonable maximum rates of charges. (Dow v. Beldelman, 125 U. 8., 680,
31 L. ed., 841.) But in the absence of statutorg regulation upon the
subject the courts must declde what is reasonable. Dow. v. Beldel-
man, supra; Munn o. Illinois, 94 U. 8, 113, 24 L. ., 773 Chieago,
B. and 5 R. Co. ». Iowa, 99 U. 8., 1565, 24 L. ed., 94; Budd v. New
York, 143 U. S., 517, 36 L. ed., 247, 4 Inters. Com., Rep., 45.) This
belng so, we are unable to see how the statute here deprives the npgoh-
lant of its property without due process of law. If the legislature has
failed to fix a reasonable rate, then the courts must declide for the rail-
road companies, when controversies arlse, what Is a reasonable rate.
{Chicago, B. and Q. R. Co. v. Iowa, supra.) P. 143.)

“We understand the doctrine of C., M. and St. P. Rwy. Co. v. Minne-
sota, supra, and of Budd v. New York, supra, to be as follows: The
legislature has the power to directly fix the rates of charges. It has
the right to declare what is reasonable. When it does so, its declara-
tion is conclusive as to the reasonableness of the rates, and a char
beyond the maximum fixed by it must be regarded as unreasonable.
But where the legislature creates a commission to regulate the rates
of cha , snch commission has no power to make a schedule of rates
which shall be final and conclusive evidence as to the reasonableness of
the charges, becaunse judicial inquiry is thereby cut off. e do not,
however, understand the Federal eases to hold that an act of a State
legislature may not be valid, if, while omitting to itself fix the maxi-
mum rates, it creates a commission with authority to make schedunies
which shall be prima facie evidence of the reasonableness of the rates.
Where the schedule is only made prima facie evidence, the court, in a
suit against the carrier, ean inguire and determine what Is a reasonable
rate; and the defect which was found to exist in the Minnesota law is
thus obviated (p. 146).

“When a board is authorized to make a schedule of rates, and their
schedule is merely given the force and effect of prima facie evidence as
to the reasonableness of the rates in a suit involving the question of
such reasonableness, there is no delegation to the board of the legisla-
tive power to establish rates. The legislature thereby merely re-
frains from the exercise of its constitn al power, nns, by leaving
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the question as to the reasonableness of the rates open, makes room for
the exercise by the courts of their jurisdiction upon the subject. The
final tribunal of arbitrament is not the judiciary, but the legislature.
But ‘ when the legislature declares that the chnrﬁea shall be reasonable,
or, which is the same thing, allows the common-law rule to that effect
to prevail, and leaves the matter there, then resort may be had to the
courts to inguire judieially whether the charges are reasonable.’” (C.,
M. and St. P. Rwy. Co. v. Minnesota, 134 U. 8., 462, 33 L. ed., 983.)

From the foregoing decisions I conclude as follows:

The power to fix and determine, as a rule for future observance,
rates and charges for the transportation of persons and property by
common carriers belongs exclusively to the legislative or administra-
tive branch of the Government. The legislature may, the\ first In-
stance, prescribe such regulations and fix definitely the tariff of rates
and <charges; or it may lawfully delegate the exercise of such powers
to some administrative board or body of its own creation. Where the
legislative enactment is silent as to the right of appeal to the courts
thc(ziy may interfere only when the rates established aré confiscatory,
and a statute attempting to deny to them the right to interfere in such
cases would be void, at least as to that portion thereof. Where the
rates established by legislative enactment are other than confiscatory
the courts are without Eower to interfere unless anthority so to do is
expressly conferred on them by law. But the legislative branch of the
Government may undoubtedly authorize them to inguire into and de-
cide as to the reasonableness of all rates so fixed If it sees fit.

So far as the courts are concerned they are without power to es-
tablish a schedule of rates and charges for future observance, and the
legislative branch of the Government can not lawfully grant to them
such power or impose on them the duty of fixing rates and charges
in the first instance. It must not be inferred from this, however, that
the courts are wholly without jurisdiction in the premises. They may
clearly interfere under the following conditions:

First. Where the legislative branch of the Government has failed to
exercise its right to regulate rates by appropriate statutes, the courts
have jurisdiction to determine as to the reasonableness of rates already
charged, as at common law.

Second. Where the legislative branch of the Government has exer-
cised its right to regulate rates by statutes, which are silent as to
what, iIf any, action the courts may take, the courts may interfere where
such rates are confiscatory but may not pass on the reasonableness or
unreasonableness of rates which are other than confiscatory.

Third. Where the legislative branch of the Government has exer-
»lsed its right to regulate rates by means of appropriate legislation,
~vhich expressly confers on the courts jurisdiction, and aunthorizes them
<0 inquire and determine as to the rea bl Or unr bl
of all rates so fixed, the courts may clearly exercise that power, pro-
viding, of course, the question is so presented that the judicial power
is capable of acting on it.

Congress has the undoubted right to provide a means whereby the
laws which it enacts may be executed and enforced. The case of
Interstate Commerce Commission v». Brimson (154 U. 8., 447, 1893)
is conclusive on this point. The line of reasoning and principles an-
nounced in that case are, in effect, as follows:

The Constitution extends the judicial power of the United Btates to
all cases in law and equity arising under that instrument or under the
laws of the United States and to all controversies to which the United
States shall be a party. (Art. 3, sec. 2.) The circuit courts of the
United States are capable, under the statutes defining and regulatin,
their jurisdiction, of exertin? such power in cases or controversies o
that character within the limits prescribed by Congress. (25 Stat.,
434, ch. B66.) The fundamental inguiry in a case of the kind wonld
be as to whether the proceeding was a “case” or * controversy”
within the meaning of the Constitution (pp. 468, 469).

“What is a case or controversy to which, under the Constitution,
the judlcial power of the United States extends? Referring to the
clanse of that instrument which extends the judicial power of the
United States to all cases In law and equity arising under the Consti-
tution, the laws of the United States, and treaties made or that shall
be made under their authority, this court, speaking by Chief Justice
Marshall, has said :

“*This clanse enables the judicial Department to recelve jurisdie-
tion to the full extent of the Constitution, laws, and treaties of the
United Btates when any question resgectlng them shall assume such
a form that the judicial power is capable of acting on it. That power
is capable of acting only when the subject is submitted to it by a party
who asserts his rights in the form prescribed by law. It then becomes
a case, and the Constitution declares that the judiclal power shall ex-
tend to all cases arising under the Constitution, laws, and treaties of
the United States.” (Osborn v. Bank of the United States, 9 Wheat.,
738, 819.) And in Murray v. Hoboken Co. (18 How., 272, 284)
Mr. Justice Curtis, after observing that Congress ean not withdraw
from judicial cognizance any matter which, from its nature, is the
subject of a suit at the common law or in equity or admiralty, nor, on
the other hand, bring under judicial power a matter which, from its
nature, is not a subject for judicial determination, said: 'At the same
time there are matters involving public rights which may be presented
in such form that the judicial power is capable of acting on them and
which are susceptible of judicial determination, but which Congress
may or may not bring within the cognizance of the courts of the United
States, as It may deem proper.’ 0, in Smith v. Adams (130 U. 8,

3), Mr. Justice Field, speaking for the court, said that the terms
‘cases’ and ‘controversies' in the Constitution embraced °the claims
or contentions of litigants brought before the courts for adjudication
by regular proceedings established for the Erotcction or enforcement of
rlvghta or the prevention, redress, or punishment of wrongs.'"”

An attempt on the part of the Interstate Commerce Commission to
enforce a rate which it had prescribed and a denial on the part of a
carrier as to the right of the Commission to make such a rate or en-
force it would be a dispute involving rights or claims asserted by the
respective parties to it.

“And the power to determine it directly and, as between the aarties,
finally, must reside somewhere. It can not be that the General GGovern-
ment, with all the i1:mwen- conferred upon it by the people of the United
States, is helpless in such an emergenecy and is unable to provide some
method, iludlctal in form and direct in its operation, for the prompt
and conclusive determination of this dispute.

“As the circult court is competent under the law by which it was
ordained and established to take jurisdiction of the rties, and as a
case arises under the Constitution or laws of the United States when
its decision depends upon either, why I8 not this proceeding judieial
in form and instituted for the determination of distinct issues between
the parties, ns defined by formal plendlrgx, a ease or controversy for
judicial cognizance within the meanlgf the Constitution? It must
be so regarded unless, ns is contended, Congress is without power to
provide any method for enforcing the statute or compelling obedience

]

to the lawfnl orders of the Commission, except through eriminal prose-
cutions or by civil actlons to recover penalties im for noncom-
pllance with such orders. But no limitation of that kind upon the
power of Con, Lo regulate commerce among the States is justified
either by the letter or e spirit of the Constitution. Any such rule
ot constitutional interpretation, if applied to all the grants of power
made to Congress, would defeat the principal objects for which the
Constitntion was ordained. As the issues are so presented that the
judicial power is anable of acting on them finally as between the par-
ties before the court, we can not adjudge that the mode (prescribed for
enforcing the lawful orders of the Interstate Commerce (‘ommission is
uot calculated to attain the object for which Congress wai‘fhen power
to regulate interstate commerce. It ean not be so declared unless the
incompatibility between the Constitution and the act of Congress is
clear and strong. (Fletcher v. Peck, 6§ Cranch, 87, 128.) In accom-
plishing the objects of a power granted to it Congress may employ any
one or all the modes that are appropriate to the end in view, taking
care only iliat no mgde employed is inconsistent with the limitations
of the Constitution.”
CONCLUSION.

Applying the principles announced by the courts in the cases above
referr to, it is manifest that Congress may lawfully authorize the
Federal courts to inquire into and decide as to the reasonableness or
m}refsonahlcnoss of all rates fixed by the Interstate Commerce Com-
mission.
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Mr. LAMAR of Florida. Mr. Chairman, I listened to the
speech of the distinguished gentleman from Massachusetts [ Mr.
McCarn] with a great deal of pleasure and with much surprise.
His views reflected the views of the most complete reactionaries
in this body and in this Government against Government regula-
tion of railways. Mr, Chairman, it is very easy to see the trend
and bent of that gentleman’s mind. He secarcely speaks with any
more than veiled contempt of what he might term the views of
the people. That has been the way of the world from the begin-
ning. I do not mean to say that that gentleman’s sympathies are
not with the masses of the people, but I do say that he has voiced
on the floor of this House the same sentiment of distrust that
Alexander Hamilton had of the popular will. It is the same feel-
ing, Mr. Chairman, that every class, associated by ties of power-
ful, wealthy, proscriptive, and selfish interests, entertain of popu-
lar protest against class domination. He is lawyer enough, and
good lawyer enough, to know that this Government has con-
ferred upon this Congress power to legislate upon this question.
He must know that the Supreme Court of the United States has
passed upon this question so often that the schoolboys of the
land are familiar with its decisions. Congress has the ample
right to fix the rates of every railroad in the United States, to
make every tariff sheet of railway rates in the United States,
passenger and freight, if it desired to sit from January to De-
cember and exercise that power, and that it is only because of
convenience that it delegates that power to an interwediate body
called the Interstate Commerce Commission.

Mr. Chairman, that is true. Is it to be conceived that a great
Government like this would lodge that great power in this body,
and then that such power should be contrary to the first prinei-
ples of right? Why, sir, that position is preposterous, and the
gentleman is driven in his argument against this governmental
regulation of railways to the preposterous charge that the peo-
ple do not know what they want and are not competent to form
their own opinions. I say that the masses of the people, every
Member in this House that travels on the railways and pays the
railway fare, every person that ships a pound of goods or a
pound of beef or a bushel of grain, knows as much about this
question as does the gentleman from Massachusetts, certainly
as much as T do, and the common comprehension of the masses
of the people as to the burdens they bear is one of the best
standards in this country as to what is right or wrong.

It is a pilece of assumption for any man, no matter how
learned or distinguished he may be, to assume for a moment
that his constituents are not wiser than he. Something has
been said about the bill of the gentleman from Iowa, that his
bill sought to cut down the Interstate Commerce Commission.
Why did not the Republicans of this House maintain that
feature? Because they knew well that if they brought that bill
in here cutting down the Interstate Commerce Commission
the common judgment of this land would understand that it
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was a vindictive and proscriptive thrust at a body of men who
for fifteen or twenty years have been patriotically doing their
duty, and the Republicans of this body could not father that
measure and they left it out of their bill. That is the reason
it was left out. Mr. Chairman, the gentleman from Pennsyl-
vania [Mr. SimerEy] wants time. Why, of course. Whenever
a pressing reform is demanded in Congress, then the specinl
interests always clamor for time. It is a far ery from W. J.
Bryan to President Roosevelt.

It is a long stride from the unlimited free coinage of silver
to the gold standard, but that is the leap that the honorable
gentleman from Pennsylvania has taken within the last eight
years, and yet William J, Bryan lately has declared that Goy-
ernment ownership of railroads offers to his mind at this very
moment apparently the most practical solution of these out-
rageous railway abuses, and the very fact that the American
Congress to-day hesitates to effectually legislate upon the ques-
tion is confirmatory proof of the value of Mr. Bryan’s opinion.
The question of governmental ownership is not before this Con-
gress. It is not determined. In my opinion it is an academic
question so far; but I say the mere fact that when this country
is rocked from one end to the other upon these outrageous
abuses and the American Congress hesitates, it is a direct con-
firmation, or at least a proof, as Mr. Bryan states, that this
country demands relief, and if it can not be through govern-
mental regulations it will take it through governmental owner-
ship. But governmental regulation is easy to effectuate. What
are these railways, Mr. Chairman? How about their owners?
Every railroad that they own belongs to them by virtue of this
Government through either a charter from this Congress or of
the various State legislatures, and this Government that per-
mits them to run can strike them down, and under the power
of eminent domain they could be made subject to the use of
the American people. They do not hold these great instru-
mentalities of commerce by any power of their own. I do not
concede an assumption like the one advanced by some business
man in Pennsylvania, who said that he held these vested prop-
erties by divine right, and another, almost a billionaire, who
has made his money out of preferential rates given to the
Standard Oil Company by the railroads of America, who de-
clares that the trusts of this country grow like the American
Beauty rose, the magnificent bloom of which is made by pluck-
ing off all of the smaller ones. Why, of course, there is only
one almost billionaire, and that is Mr. Rockefeller. Mr. Chair-
man, it comes home to this Congress again, Shall we regulate
these railroad abuses? Now, sir, we have two measures here
to do it. One is the Esch-Townsend bill, which is good as far
as it goes, but does not go far enonugh. The other bill, the Demo-
cratiec minority substitute, the Davey bill, is good as far as it
goes, but it does not go far enough. I do not know which I
object to most, the insufficient Davey bill or the * miseffici-
ency,” if I may use the term, of the Townsend-Esch bill.

Now, Mr. Chairman, there is one bill not before this House;
I wish it were. I believe if that bill were here, and this ques-
tion could be stripped of anything like Democrats or Repub-
licans, if we could do away with any fear of any partisan oppor-
tunity, and this question could be threshed out to the last analy-
gis, and this Congress determine to give every practical remedy
for these practical railroad abuses, the bill introduced into this
House which has been pending before the Committee on Inter-
state Commerce for nearly one year, reported favorably to this
body, so far as we can get it before this body, by Mr. SHACELE-
roep and myself, introduced by the distinguished gentleman
from New York [Mr. Hearst]—if that bill could be fairly de-
bated and fairly voted upon, without caucus dictation or caucus
suggestion, it would receive the support of four-fifths of the
membership of this House. [Applause.]

It is the only complete practical remedy for everyday prac-
tieal railway abuses that is now pending before this Congress.

Now, Mr. Chairman, this railway question is not so difficult
of ascertainment. The railroads would have you believe it, of
course, because everything in life that is mysterious acquires a
certain amount of power and a certain amount of imposition.
Nearly every railroad traffic manager who has testified in past
years admits, and the common sense of this House knows it,
that they have no scientific basis for making rates. The whole
stroggle with them is to make the traffic of the counfry bear as
much as it will bear without crushing it, without killing their
own trade, and the balance of it lies in a hostile clash between
traffic managements for the business of the country. And out
of those two things grow these outrageous abuses,

Now, sir, what shall this law be? It should be a practical
remedy for every-day practical railway abuses. In the first
place this Esch-Townsend bill provides for substifuting a rea-
sonable rate in lien of an unreasonable rate. _So does the
Davey bill; so does the Hearst bill, The Esch-Townsend bill

creates a special court; so does the Hearst bill; the Davey bill
does not. The Davey bill cuts off anything like trying the case
upon any other record than that made by the Commission. So
does the Hearst bill, and the Esch-Townsend bill does not.
Now, 1 say, Mr. Chairman, that there are two cardinal features
in this remedial legislation, to give first the legislative power
to revise and fix reasonable rates to the Interstate Commerce
Commission, and then there should be an expeditious remedy
for trying these cases. The present remedy in trying these
Commission cases amounts to a denial of justice. What good
does it do a shipper, or a producer, or a consumer who is imposed
upon to have a remedy if he is worn out by interminable ap-
peals to the Supreme Court of the United States? There should
be a finality of litigation.

The Hearst bill provides for an appeal from the Interstate
Commerce Commission to the interstate commerce court, and
I say that when that court shall determine against a railroad
as to a reasonable rate that should be an end of it. Why?
Because the Supreme Court of the United States vests the rate-
making power to be vested in the Interstate Commerce Com-
missioners with so much sanctity that they will not overthrow
those rates so made by them except as they are clearly unrea-
sonable and clearly unjust. The courts will pay that defer-
ence to a rule or order made by the Interstate Commerce Com-
mission that the judicial branch of this Government would pay
to that same order or rate made by this House of Congress.
That is the first rule of construction. Therefore, when the
Hearst bill allows this appeal from the order of the Interstate
Commerce Commission to the interstate commerce court, and
that court, upon a careful hearing and finding, affirms the judg-
ment of the Commission as to the reasonableness of a rate or
rates, that should be a finality of litigation upon that point.

But the Hearst bill goes further, and says that if a constitu-
tional principle is involved, then the interstate commerce
court can allow the appeal, or if it does not, the Supreme
Court of the United States ecan issue a writ of certiorari and
bring that case up for determination. And that is proper.
But this double appeal allowed by the Esch-Townsend bill, Mr.
Chairman, upon the reasonableness of a rate is like “ making
a promise to the ear and breaking it to the hope,” promising
the litigant a right and denying him a remedy until he is worn
to a frazzle. It makes no difference if that expense is put
upon the Government, and the Attorney-General or the district
attorneys are permitted to carry it on. 8till there is intermin-
able delay under the burdensome machinery that now bears
down all litigation in this country, and that is one of the vices
of the Esch-Townsend bill.

Now, Mr. Chairman, the Republican President has gone
further than the Democrats of this body in his recommenda-
tions, and I am sorry to say so. The Republican President
has gone further than the Republicans of this body, and I am
glad to see it. I am always delighted to see a Republican
President ahead of his party. -

Mr. JAMES. Will the gentleman allow me to ask him a
question?

Mr. LAMAR of Florida. Certainly. 5

Mr. JAMES. Has the Republican President gone any fur-
ther than the Democratie platform of 1896, 1900, and 19047

Mr. LAMAR of Florida. No, sir; he has not gone as far.

Mr. JAMES. Is he not following the lead of the Democratic
party in advocacy of this rate proposition?

Mr. LAMAR of Florida. He is doing his level best to do it.
[Laughter and applause.] Mr. Chairman, that has been in the
Democratic platform and was urged by Mr. Bryan eight years
ago, and has been in the platforms of 1806 and of 1900 and of
1904, and I defy the most expert Republican upon that side to
point to a line in his national platform upon this question.

Mr. GAINES of Tennessee. And we have demanded it in
Congress, too. i

Mr. LAMAR of Florida. Certainly. I defy them to point to
a line that they have voted for the correction of these abuses.
But, sir, with all the difference of opinion I have with the
President on some subjects—and there is an inseparable gulf
that separates us as to some questions—I fully accord him
great praise for having done what he has, and I welcome him to
the doctrines of the Democracy, and say that this House as at
present constituted would be sitting here without action for many
years to come if he had not thrown this railway-rate question,
like ;1 bombshell, into the halls of Congress. I will give him that
credit,

Mr. GAINES of Tennessee. McKinley did not do it.

Mr. LAMAR of Florida. Now, Mr. Chairman, why did not
the Republicans of this House go as far as their own President?
The President laid down in his message that these private-car
lines were an outrageous, gross tax upon the indusiries of the
people and ought to be corrected. He said that these terminal-
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track and side-track systems should be legislated out of exist-
ence. This Republican bill has not got a word to say about it,
nor has the Davey bill. The Hearst bill covers both of these
points absolutely, but to prevent all shadow of doubt, Mr.
SEacrLEFORD and myself took the liberty of adding two amend-
ments expressly in terms covering these two identical iniquities
and providing for their suppression. Now, why did not the
Esch-Townsend bill include this? I will tell you. Mr. Chair-
man, the gentleman from Michigan [Mr. Towxsexnp] said upon
the floor of this House that the Esch-Townsend bill was a com-
promise. 8o it is. You can not keep corporate influence out of
any politieal party—Republican, Democratie, Prohibitionist,
Populist—if you organize them from now until the day of judg-
ment. It may be in one party more than another, but it will
insert itself into every political party some. But when he said
that, Mr. Chairman, I firmly believe—I charge no bad faith
upon the gentleman or upon his side of the Chamber—that this
corporate influence impressed itself so upon the minds, upon the
individuality, upon the sentiment, and upon the consciousness
of those gentlemen that they do not make this bill go as far in
remedial legislation as the situation demands.

Why a double appeal? Why this interminable litigation?
Why not put into their bill that when the orders of the Commis-
sion are violated deliberately, that the court can either fine or
imprison? The Hearst bill does that. Why, what do these peo-
ple who make up a great corporation and a great itrust care
about a fine of ten or twenty thousand dollars after a ecivil
judgment is obtained? But you have got to convict the corpora-
tion before you do even that. Who would want to wureasonably
imprison a citizen of this country? Who would care to take a
man of high standing and wealth and unnecessarily degrade
him? But why not put in this legislation direct notice to these
men that they are not so high or so rich or so powerful or so
high in their social influences that they are above the laws of
the land? Why not write it into this legislation that if they
willfully violate these laws that a court ean fine or imprizon as
it sees fit?

Why not hold this rod, this whip, if you ecall it that, over the
heads of the violators of the law, whether they be big or whether
they be little? Then, sir, you would see a situation in this
country similar to that which has been exhibited in England,
where they do not pay much atfention to the question whether
violators of the law are big or whether they are littlee When
Whitaker Wright put out his false prospectuses to the British
people and outrageously fooled and swindled them, what aid the
English Government do? It arraigned him in court, tried him
like a common felon, convicted him, and in order to escape the
penitentiary he suicided in the court room. It is the willful and
repeated violator of the law that imprisonment should be in-
flicted upon.

I aim my remarks at no railroad man. Mr. Chairman, I have
some good friends among these railroad gentlemen. Some of my
relatives are engaged in railroading, own stocks and bonds, and
are actively engaged in the management of those eorporations.

I would not reflect upon them, and I have no reflection to
make upon any of those distinguished gentlemen in the land,
many of whom I honor for their high social position, their

great character, their great minds, and their great abilities.-

1 freely concede it, and I make mo insinuations, no indirect
charge, nothing that will reflect upon any railroad man of this
country. I merely say, write into the laws of the land that
anybody holding these vast instrumentalities for good and evil
who shall willfully trample upon the rights of the people of
the land shall suffer punishment by imprisonment as well as
fine. That is all I say, and the Esch-Townsend bill is deficient
in that, while the Hearst bill contains that alternative, so that
wherever a violator of the law has broken it willfully the court
can apply the imprisonment feature. What judge, unless he
was a lunatiec or an absurd fool, would think of taking any man
of high standing and good character and subjecting him, upon
a mere whim or for an accidental violation of the law, to the
imprisonment feature? Never!

But, Mr. Chairman, if that man, be he high or low, willfully
violates the laws of the land, willfully does what the Presi-
dent of the United States says is wrong, what these two political
parties ought to say is wrong, why not make him amenable to
a criminal statute, if he has willfully and wantonly done it
and repeated it? Why not make him ljable to the criminal
feature of this statute as well as subject the corporation to a
fine? The Hearst bill accomplishes that.

Mr. Chairman, I was astonished and amazed at the declara-
tion of my friend the gentleman from Alabama [Mr. BIcHARD-
son], who is not here now, when he said that the worst feature
of the Hearst bill, and that which he objected to more than any
other, was that it provided that the Interstate Commerce Com-

mission should compel these lines of railway to furnish cars to
the people om their lines. Why, Mr. Speaker, he spoke as if
that was some indefensible and outrageous attempt to perpe-
trate a fraud upon the rights of the railway.

I say that unintentionally the best friends that the railroads
wantonly violating the laws of the land have in this body are
my honest friend from Alabama [Mr. RicHarpsoN] and gentle-
men who superficially think as he does. Why? That clause
in the Hearst bill was put in there to cure the evil growing out
of the faets disclosed in Mr. Hearst’s suit against the coal
trust. It there appeared that the coal-carrying roads, who
own the railroads, who own the mines in Pennsylvania, who
own 90 per cent of the unmined anthracite coal in that State,
who own all the means of transportation except over two rail-
roads, who have complete power to put up and put down the
price of coal whenever they please—their own freight agent,
the freight agent of the Reading Railroad, testified that when-
ever they saw fit they canceled their tariffs and cut off the sup-
ply of cars and stopped running them. Just as soon as the coal
trust got the markets of New York loaded up with their coal
they cut off the supply of cars, and there is no law to prevent
it, because the present statute says that action ean be taken
only when they give undue preference in furnishing ears. And
how can they give me unduoe preference over you when they
give neither one of us any cars? There is the frand in it;
there is the outrage in it; there is the wrong in it Just as
soon as the market supply in New York begins to sag, then they
put on these tariff rates again, and away go the cars of these
six consolidated companies, bearing their own coal to the mar-
kets of the world. Just the moment that they get that market
filled up and just about the time the independent operator finds
that cars are running again and begins to make application for
cars, they cut off their tariff schedules and stop furnishing cars.
That clause was put there by somebody who is a good judge of
what is going on in this eountry, and it was put there to cure
direct, unmitigated, atrocious evils, one of the most outrageous
and cruel forms of discrimination practiced in favor of one
shipper—and that shipper themselves, and they a complete
monopoly, owning nearly all the coal fields and nearly all the
means of transportation. Yet my friend from Alabama [Mr.
Ricmarpsox], without thinking of this, without studying this
bill, without looking up the defects in the present law, damns
the Iearst bill on the floor of this Holise and challenges it for
fair dealing, because, he said, it had that provision in it.

That provision was put there by somebody who knew the facts
growing out of the litigation that arose against carrying on this
monopoly in Pennsylvania. Why, Mr. Chairman, the sins of the
railroads in America are enormous. They built up the trusts,
and I cite to you, if you do not believe Democratic testimony—
sometimes you find Democrats that will not believe a Republi-
can, and sometimes you find, possibly, a Republican that will
not believe a Democrat [laughter]—but if you won't take the
word of one on this side of the House, remember what the la-
mented and distinguished Senator from Massachusetts said—
that the trusts of this country, in addition to doing half a dozen
other things that he charged against them, were corrupting the
officials of the country and legislators.

If Mr. Hearst should publish a similar statement in the New
York Journal to-morrow morning, he would be denounced as a
socialist or an anarchist.

Mr. GAINES of Tennessee. Will the gentleman allow me an
interruption?

Mr. LAMAR of Florida. I will

Mr. GAINES of Tennessee, In the recent beef-irust case Jus-
tice Holmes stated that he sees no reason under existing law
why the railroads can not permit private parties to furnish these
private cars that the gentleman has alluded to. He does not see
anything unlawful in it. In other words, there is no law against
it. This is what he says:

The acts charged In the tenth sectiom, apart from the combination
and the intent, may, ?erhapa. not necessar’!ly be unlawful, except for the
adjective which proclaims them so. At least we may assame, for pur-

of decision, that the m not uniawtul The defendants severally
avrfany may obtain less than the regular rates for transportation if the
eircumstances are not substantia.t!y gimilar to those for which the regu-
lar rates are fixed. (Aet Feb. 4, 1887, chap. 164, sec. 2, 24 Stat.,
379.) It may be that the rafes are ﬁxed for earrinxe in cars
furnished by the railroad cnmmnies, and that the defendants furnish
their own ears and other necessities of transportation. We see nothing
to hinder them from combining to that end.

We see nothing—

Says the court—
to hinder them from combining to that end.

As T understand it, that * private cars ™ ean be used under the
present law.

Mr. LAMAR of Florida. Yes. Now, Mr. Chairman, I do not
mean to arraign the railroads, but I do not intend to submit




2046

CONGRESSIONAL RECORD—HOUSE.

FEBRUARY 7,

passively under the arraignment of gentlemen who want no leg-
islation, who denounce it as socialistic, as leading to Govern-
ment control, while, on the other hand, I want to speak upon
what I believe to be the outrages of the railroads of this coun-
try. What are they? They built up two-thirds of the trusts
of this country by giving preferential rates over independent
operators. They have not only made millions, but they have
crushed out the independent operators of the country. They
have risen to great heights of wealth over the prostrate forms of
their fellow-citizens, and without remorse, because they have
opposed this legislation to-day. They have, by private cars and
exclusive contracts, built up the beef trust of this country. Mr.
Chairman, it has raised the price of meat to every household in
the land, which the Attorney-General of the United States has
lately denounced and which the Supreme Court in a late opinion
has confirmed that denouncement and have held them up as
willful violators.

I do not wonder, Mr. Chairman, that the Pennsylvania dele-
gation threatened to bolt on this Esch-Townsend bill, I say
that with the greatest respect for the Representatives of that
great State, but in that rock-ribbed, tariff-fed State, in that
State traversed by these great and powerful corporations, I do
not wonder that their influence and voice is potential.

In the disclosure Mr. HeEarsT made in his arraignment before
the Interstate Commerce Commission of this trust, the evidence
came out that the coal-carrying railroads have driven out the
independent operators, by ownership or by contracts, for 90 per
cent of all the unmined anthracite coal in that State. They
own all the means of transportation, with two exceptions, to the
seaboard, and under the tremendously high rate of $1.55 a ton
they have driven the independent operators out of business and
have an exclusive monopoly. [

What does that mean, Mr. Chairman? You will understand
it when I say that for the last five years they have raised the
price of domestic-size coal $1.14 higher than it was four or
five years ago. You will understand it when I say that they
have mined 60,000,000 tons of coal yearly, and you will un-
derstand it better still when I say that 60 per cent of that
is of the domestic size. These flagrant abuses have made the
“ goal barons” multimillionaires,

It is against these powers for combination and coercion that
this legislation is aimed. To bring in a bill here that is im-
potent, that is lame, one legged, is a disappointment, Mr.
Chairman, to the American people. And yet gentlemen will
arraign men who speak of these iniquities as enemies almost
approaching profanation of divinity.

I submitted, Mr. Chairman, in my speech last week, when
I had the honor to address the House, some statistics from the
Interstate Commerce Commission, from Professor Parsons, in
Boston, from Poor's railway figures, from the decisions of the
Supreme Court of the United States that 25 or 50 per cent
of the wealth and capitalization of these great railroads was
inflated.

Now, if capitalization has nothing to do with the earnings,
why not undercapitalize as well as overcapitalize? Why not
put out bonds and stocks if it cost $25,000 a mile to build and
equip a railroad as if it cost $15,000 a mile? Why net, if it
cost $100,000 a mile, put them out as if it cost $60,000 a mile?
It is because when you overcapitalize you expect to raise the
price of the stock and bonds in the markets of the world by
the earnings, and those are drawn out of railway rate charges,
and those railway tariff charges are put there for making earn-
ings, and the stock and bonds are swelled in value to make a
profit for this overcapitalization. .

That is the whole of it, and yet the gentleman from Minne-
sota [Mr. STEvENs] gave a peculiar reason why this Esch-
Townsend bill would not accomplish all its Republican advo-
cates hoped for it. Why? Because, said he, many of the rates
are foo low, and the balance of them are about reasonable.
Mr. Chairman, does that conform to the opinion of the expert,
Mr. Prouty, the member of the Interstate Commerce Commis-
sion? Does he not testify, and is it not shown in his testimony
get out in the remarks which I had the honor to submit here
a few days ago, that railway rates are not falling, but increas-
ing—that rates are still rising? And how does he define an
excessive freight rate? As something that touches everything
that every man in this land eats and wears. It is a tax that
goes with you from the cradle to the grave, one of the most
onerous, insidious, and blasting taxes, from the simple fact
that it is almost insensible. You scarcely know when you pay
it. You feel it in the price of every article, but you do not
know where that increased price comes from. Partof itis from
the increased freight and passenger rates put on by the rail-
roads of this country. Yet gentlemen will denounce the ad-

vocates of this necessary remedial legislation as men who seek
to overthrow vested rights. Ar. Chairman, I still adhere to
the definition I made a few days ago, without reflecting upon
the motives of any man; I still adhere to that definition, and I
announce it again. I define the conservatives in this country
who are discussing this railway-rate question to be those great
railway presidents who, by virtue of high salaries and part
ownership in the properties of these railroads, are not disin-
terested witnesses on this question.

I name the eminent railway lawyers of this country, who
draw great salaries, and whose voices raised in protest against
this legislation are the voices of their employers. I name you a
third class, viz, the newspapers of this country, whose stock is
largely owned by railroad magnates and trusts and allied inter-
ests, and whose editorials reflect nothing but the voice of their
employers. The other class is composed of public men who will
not study this question, who will not go to the bottom of it, and
who look upon it with the prejudice of their environments, sur-
rounded by their friends and by these enormous interests. Their
views partake of the nature of those who put them out. Yet,
without examining this ear question in the Hearst bill, he de
nounced that bill in this House as unjust, when that bill sought
to correct one of the most flagrant abuses now existing in rail-
way circles in this country. And I say that is a confirmation of
my charge that public men have not studied the question.

Mr. SULLIVAN of Massachusetts. Mr. Chairman, I would
ask the gentleman if he is referring now again to the so-called
“ Hearst bill?”

Mr. LAMAR of Florida. Yes.

Mr. SULLIVAN of Massachusetts. I would like to ask the
gentleman how anyone could read the bill when for the last
few days it was impossible to procure a copy of it?

Mr. LAMAR of Florida. I can not understand that, Mr. Chair-
man. I have had a copy and I supposed everybody else had one.
That is not my fault, and the bill has been on file. There are
only two amendments to it. The bill has been on file since the
13th of March, 1904,

Mr. HUGHES of New Jersey. I would suggest to the gentle-
man that that may be explained by the popularity of the bill
ihroughout the country and the demand for it.

Mr. LAMAR of Florida. It may be as the gentleman sug-
gests, that the demand was so great, but I understand that it
is in the report. It has been on file in the document room.

Mr., WILLIAMS of Mississippi. Mr. Chairman, it would be
right interesting to tell where the demand came from. It would
be interesting to go to the document room and try to find out
who got them.

Mr. SULLIVAN of Massachusetts. I will inform the gen-
tleman from Florida [Mr. Lamar] that I was exceedingly anx-
ious to peruse the terms of this perfect piece of legislation, and
I went to the document room several days ago and was unable
to find a copy.

Mr. LAMAR of Florida. If the gentleman will do me the
slight honor, I will offer him one now.

Mr. SULLIVAN of Massachusetts. It is too late now, as the
gentleman admits ; but I will say further that I have not had as
vet the benefit of a lucid explanation of its terms, even by its
advocates on the floor of this House.

‘Mr. LAMAR of Florida. Mr. Chairman, I can not furnish the
elucidation of the bill and furnish to the gentleman the compre-
hension of it also. I will say this, Mr. Chairman, that with two
exceptions the bill brought in by the gentleman from Missouri
[Mr. SHAcELEFORD] and myself is the identical Hearst bill that
was introduced into this House nearly one year ago—nearly one
year ago, I repeat—with the exception of two clauses, and
they are merely put there to cover beyond any cavil the private-
car-line abuse and the terminal abuses. The Hearst bill really
provided against these two evils. Why, the gentleman has had
the amplest opportunity, and the mere fact that he had never
taken the oceasion to go to the room of the Interstate Commerce
Committee or to the files of the House to inform himself on a
piece of proposed legislation which has been pending for one
year is another proof postive that he has not studied this ques-
tion and has not given to it a particle of attention.

Mr. SULLIVAN of Massachusetts. Mr. Chairman—

The CHAIRMAN. Does the gentleman yield?

Mr. LAMAR of Florida. I have such a limited {ime——

Mr. SULLIVAN ot.Massachusetm. Following out the gentle-
man’s suggestion
The CHAIRMAN. Does the gentleman from Florida yield?

Mr. LAMAR of Florida. I yield.

Mr. SULLIVAN of Massachusetts. I would say one year ago
I was virtually ignorant of the name of the distinguished author
of this bill, and although a year has passed the gentleman has
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not taken an opportunity to explain his own bill on the floor of
this House, which I, as one Member, would have welcomed.
[Applause.] .

Mr. LAMAR of Florida. Well, Mr. Chairman, I will say that
if Mr. HEarsT were here he would be gallant enough to say that
not to know the gentleman from Massachusetts would argue
himself unknown. But still the gentleman has had the amplest
opportunity. That bill has been on the files nearly a year. It
touches a great subject. 1t is drawn with the utmost siill, with
a complete knowledge of practical railroad abuses and how to
meet them—how to effectunally put a stop to them. I have not
sought to go into the minute details of the Hearst bill, for my
hour would not permit it. I sought to draw the attention of this
House to the manner in which it provides in its terms as against
those contained in the Townsend bill for the suppression of rail-
way-rate abuses.

It seeks to put an end to these private terminal fees and the
private-car lines, It confers upon the Interstate Commerce
Commission the power which the President recommends and
which is not contained in the Esch-Townsend bill or in the
Davey bill, viz, that upon connecting rail and river routes it
shall be in the power of the Interstate Commerce Commission
to fix the rate. And why? What benefit is it to the grain
shipper to have his wheat drawn up to the margin of the Great
Lakes at a reasonable rate and then have the boat confiscate it
between there and the seaport? That happens under these great
grain shipments in the Northwest, where the railways and the
boats are operated not in common. That is what the Republican
President advised you to do. It is not in the Esch-Townsend
bill or the Davey bill, but it is in the Hearst bill.

Mr. WILLIAMS of Mississippl. Mr. Chairman, will the gen-
tleman yield for a question?

Mr. LAMAR of Florida. Yes.

Mr. WILLIAMS of Mississippi. The gentleman, I believe, is
a member of the Interstate and Foreign Commerce Committee?

Mr. LAMAR of Florida. Yes.

Mr. WILLIAMS of Mississippl. The gentleman has been at-
tending the conferences of the minority members of that com-
mittee during last session and this, several of them, has he not?

Mr. LAMAR of Florida. I have.

Mr. WILLIAMS of Mississippi. Did he ever at any of these
conferences at any time propose to put in the legislation which
he is now advoeating as to private cars upon the bills we were
considering in any of its conferences?

" Mr. LAMAR of Florida. Upon the bill?

Mr. WILLIAMS of Mississippi. Yes.

Mr. LAMAR of Florida. Mr. Chairman, I will say this in
answer to that. I will be very frank. I wanted to wait uniil
the very last minute before I determined my ultimate views
and then to come into this House and stand intelligently upon
this great question.

Mr. WILLIAMS of Mississippl. But the gentleman will ap-
preciate——

Mr. LAMAR of Florida. I will answer——

Mr. WILLIAMS of Mississippi. But the gentleman is not
answering. My question is this, Did he at any time or did any
other member of the minority upon that committee at any time
to his knowledge at any conference held by them at the last
session or this——

Mr. LAMAR of Florida. No.

Mr. WILLIAMS of Mississippl. Propose to put private car
lines upon the bill they were considering and molding to be
presented in this House?

Mr. LAMAR of Florida. No. I approved of the Democratic
caucus on the Davey bill as to the provisions included, but they
did not go far enough. I did not approve of it if it limited
my views to the Davey bill. I say that I believe that my dis-
tinguished leader intended and did accomplish that much and
did a patriotic thing in doing it. He wanted to signify at an
early date to the country that he is willing to put into legisla-
tion in this House the cardinal features of rate making and rate
revising. That is what the gentleman from Mississippi [Mr.
Wirriams] intended, and I was behind him and with him and
followed him, and I believe it was a good move to that extent.

I felt that the Davey bill was too Inadequate, however, to
meet fully my views or my approval. I could not go back to
my State, that has suffered so much under these excessive inter-
state railroad rates, and justify my position in so limited a
declaration of remedy as is contained in the Davey bill. I have
no attack upon the Davey bill to make, -

On a question of such great magnitude with my own people,
people who are educated upon this question of railway abuses
and railroad rates, I could not go back to them and justify my
position upon so limited a series of remedies as was contained in
the Davey bill. The purposes for which it was introduced I
indorse heartily.

Mr. Chairman, kindly inform me how much time I have re-
maining.

The CHAIRMAN. The gentleman from Florida [Mr. Lamar]
has fifteen minutes.

Mr. JAMES rose.

The CHAIRMAN. Does the gentleman from Florida [Mr.
Laumar] yield to the gentleman from Kentucky [Mr, JAMES]?

Mr. LAMAR of Florida. Certainly.

Mr. JAMES. Was there an effort made when this bill was
under consideration before the Interstate and Foreign Com-
merce Committee to place in the clause for violation of it the
imprisonment penalty?

Mr. LAMAR of Florida. I will say this, that the Hearst bill
has that proviso, and I will say this—and I will violate no confi-
dence, I think, when I say it—that Mr. SHACKLEFORD and my-
self—we were all Democrats in there together—wanted fo substi-
tute the Hearst bill for the Davey bill. Four did not want it
done and two of us did. We were very much in the minority.
We are in here without a bill that can be considered by this
House.

Mr. JAMES. I am referring to the original action of the
committee. Was an effort made there by the minority of the
committee to force the Townsend bill to carry with it an im-
prisonment penalty for violation of the law?

Mr. LAMAR of Florida. Nothing at all, except this: Mr,
Smackrerorp and myself wanted to come in with a second mi-
minority report, with division of time, so that our bill—the
Hearst bill—could be offered as a substitute for the Davey bill
and the Esch-Townsend bill, and the gentlemen of the minority
would not let us do it under the rule. They just quietly sat
down on our minority of two, Mr. SHACKLEFORD and myself, and
we are here without a bill. All we can do is to talk about it.

Mr. DAVEY of Louisiana. As I understand the question of
the gentleman from Kentucky, he asks the gentleman from
Florida if there was any effort made to amend the HEsch-Town-
send bill now before the House. Is that your question?

Mr. JAMES. By placing in the bill the penalty of imprison-
ment for a violation of the law.

Mr. LAMAR of Florida. I do not think so. I do not recollect
it except as we offered to substitute the Hearst bill,

Mr. JAMES. That carried the imprisonment feature with it.
I asked the guestion because I am in accord with you in be-
lieving that there should be an imprisonment penalty.

Mr. LAMAR of Florida. I do not think there was.

Now, Mr. Chairman, I am through, with the exception of a
few words.

Upon the question of Government ownership I have not
formed any opinion. It is not before the country. It may
never reach us. It may never reach the shape of a tangible
public question for settlement. But I will say this: That if I
had to endure forever the abuse of the railway systems of
this country, making too much interest on their stocks and
bonds without putting enough of their money upon betterments,
upon better cars, upon safer bridges, upon better platforms,
upon everything which would prevent such an appalling loss
of life and list of railway accidents that the reports of them
read like a report of the casualties at Port Arthur; if we had
to endure these high freight rates forever and the consequent
crushing burden upon the resources of this country, and could
never get relief by Government regulation, then certainly it
could not be worse under Government ownership, and it might
be better. I think that the allied railroad interests had better
join in with this movement for fair regulation. Let them come
in with the people and get in as copartners in the business of
this country, and share the burdens and prosperity of the coun-
try, and not inflict, through these devices, these extraordinary
losses upon the public. If they will, let them place themselves
in the front and assist in this movement, or they will be up
against a movement for Government ownership which they ean
not control, and when they reach the point where they say they
will yield, then the other side may say they have not any point
to concede, Mr. Chairman, if I have any time, I desire to re-
serve it so that I may yield it to other gentlemen who desire to
to concede.

Mr. Chairman, if T have any time, I desire to reserve it so
that I may yield it to other gentlemen who desire to speak.

The CHAIRMAN. The gentleman has eleven minutes re-
maining, The gentleman reserves his time.

Mr. HEPBURN. Mr. Chairman I yield fifteen minutes to the
gentleman from Iowa.

Mr. SMITH of Iowa. Mr. Chairman, I would content myself
with simply voting for the bill as reported by the Committee on
Interstate and Foreign Commerce but that T wish to assign
two specific reasons why I think it ought to be enacted. I be-
lieve the first section of this bill does authorize the Interstate
Commerce Commission to promulgate regulations in specific
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cases controlling the so-called * switch-track and terminal fa-
cility evil,” and also controlling the private-car evil. It appears
that the Committee on Interstate and Foreign Commerce has
these evils under specific consideration ; but that committee has
not yet been able to evolve such specific legislation as, in the
judgment of the committee, will meet these difficulties.

In the closing hours of this session legislation which has not
yet been evolved upon that subject can not hope to be enacted
into law. Here is an opportunity, then, until such time as Con-
gress can wisely and intelligently act so as to govern and con-
trol these evils directly, to confer upon the Interstate Com-
merce Commission the power to make such regulations as will
abate or do away with these causes of complaint. It seems
to me manifest that in the situation that is now before us the
wisest thing is not to try to pass laws directly upon the subject
of the private-car evil and the evils of rebates in the form of
allowances for switch-track and terminal facilities, but to turn
over to the Interstate Commerce Commission the power to reach
these evils through the rallroads that are already under their
control by the existing law and will be further under their con-
trol by this law. While I would personally be glad to see the
private-car lines directly under the control of the Interstate
Commerce Commission, if they ean not be placed there imme-
diately and we can immediately provide that the Interstate
Commerce Commission shall have power to establish regulations
as to what shall be allowed for the use of these cars and for
the use of terminal tracks, then we have largely solved that
difficulty by reaching the railroads rather than by putting those
institutions under the charge of the Interstate Commerce Com-
mission.

So we will have effected the reform sought, even though the
legislation may not yet be fully perfected by which we would
have put these other institutions under the charge of the Inter-
state Commerce Commission. I can not see for myself why we
can not control these evils as well by regulations upon the rail-
roads as we can by regulations upon the private-car lines, and
regulations with reference to the owners of switch and terminal
facilities.

Mr. UNDERTWOOD. Mr. Chairman, will the gentleman from
Towa allow me to ask him a question?

Mr. SMITH of Iowa. Certainly.

Mr. UNDERWOOD. When the party in power passed the
Elkins bill, known as the “ antirebate law,” they provided that
it should not apply to private cars; and because, as I under-
stand the law, the rebate did not apply to private cars under the
power given in this bill, the Interstate Commerce Commission
will have no power to prevent them from getting rebates, unless
we legislate it into this bill.

Mr. SMITH of Towa. I can not agree with the gentleman
from Alabama as to the true construction of the first section of
this bill. It is true, as I understand it, that before this evil of
the private-car line and the private switeh and terminal track
system was brought to our attention we passed the Elkins law,
and these matters were not covered by it because we were not
then fully advised of the evil.

Mr. UNDERWOOD. But the Elkins law does not apply to
private cars.

Mr. SMITH of Iowa. But this later law will provide that
if upon complaint the Interstate Commerce Commission finds
that any regulation or practice is diseriminatory it may for-
bid the further continuance of that regulation or practice and
prescribe what regulation or practice shall prevail in the
future.

This bill expressly provides that if any regulation or prac-
tice be discriminatory it may be forbidden, and the Interstate
Commerce Commission may prescribe the regulation or prae-
tice that is to prevail in the future.

But it is not specially with reference to this subject that I
rise, Mr. Chairman. A respectable body of business men in
the State from which I come, the Manufacturers’ Association,
have expressly declared against a central court. I believe
that they are mistaken, and I want to tell you why.

Under the old law suit had to be brought on behalf of the
Interstate Commerce Commission to put its orders into effect.
The Government of the United States had the selection of the
court in which that suit should be brought.

But it is the desire of the people that these rates shall be made
obligatory upon the railroad companies until they have been set
aside by the courts. And so, under the proposed legislation pro-
ceedings are to be instituted, not by the Government but by the
railroad company. And as soon as the law is thus changed, if
no other change be made, you provide—and that is the effect of
the Davey bill—that the railroad company shall have the right
to select the Federal court in which it will institute its proceed-
ings. Under existing law the circuit court of the United States
gits wherever the district court is in session, and every district

Judge exercises circuit-court powers; so that more than 100 eir-
cuit courts of the United States in effect exist in which pro-
ceedings ean be brought under the “ Davey bill,” so called.
Every interstate rate is an interjudicial district rate, and if the
Davey bill should pass, then the railroad company would have
the right to go along the line of the route covered by the rate,
seeking a judge who would grant an injunction and finally re-
strain this rate. I am not here to charge—— ;

Mr. SCUDDER. Will the gentleman yield for a question?

Mr. SMITH of Towa. I would have preferred not to yield
right in the middle of a sentence, but I will yield now.

Mr. SCUDDER. 1 did not mean to interrupt in the middle
of a sentence; but the gentleman's remarks as applied to the
judiciary seem to betoken very slight confidence in our judi-
ciary. I interrupted the gentleman——

Mr. SMITH of Iowa. That is hardly a question, Mr. Chair-
man,

Mr. SCUDDER. I interrupted the gentleman to ascertain
“il;ee(tlher or not that opinion, as I seem to understand it, is ad-
v -

Mr. SMITH of Jowa. If the gentleman had failed to inter-
rupt me he would have found that I was about to say that I
did not purpose to assail the integrity of any district judge of
the United States, even though the gentleman has lately been
engaged in that business. :

Mr. SIMS. How could there be a selection without a pref-
erence? :

Mr. SMITH of Towa. There may be differences of opinion
among honest men, and it is proposed here that the railroad
company shall have the right to seek the judge that it believes *
has the most mental tendency to sustain its contentions, in good
faith and in honor. .

Not only that, but it is sufficient to say that this petition or
bill for injunction can be packed from judge to judge, taking
the judgment of each man they meet, until they find one who
will grant the injunction and restrain the rate. Not one who
would dishonestly do so, but one who was so mentally made up
that he thought it ought to be issued, although many others
thought it ought not to be issued, a very different situation from
that which existed when the Government was entitled to select
the fornm,

The committee bill provides for a single court to which this
application must be made, that no injunction shall be granted
unless that one court will grant the injunction. This bill fur-
ther provides that that court shall be a court devoting its
whole time to this subject, until those judges ought to become
as great rate experts as any employed by the railroad company.
The other alternative is to submit, perhaps, a case a year to a
district judge of the United States sitting and holding a cireuit
court who has had no experience in rates, who is able only to
give it attention consistent with the discharge of his other
duties. This bill provides for expert efforts to get just rates by
men who devote their entire time to the study of the subject.

Mr. SIMS. Does the gentleman from Iowa think that five cir-
cuit judges will become expert after holding court for one year?

Mr, SMITII of Towa. 'The bill provides that the term shall be
five years, and that they shall be eligible for redesignation.

Mr. SIMS. But it provides for the appointment of a new one
every year.

Mr. SMITII of Towa. Only one every year to fill a vacancy by
the retirement of one man, and the bill provides that the old
man may be redesignated. The men are to serve five long years
doing nothing but to pass upon rate questions,

Mr. SBIMS. An opportunity is given to remove one expert
every year.

Mr. SMITH of Towa. An opportunity to remove one, and get
a little new blood into the court, but the body of that court at all
times will have a great experience in passing upon rate ques-
tions. I therefore look with more favor upon this portion of
this bill than any other, because it deprives the railroads of the
privilege of hunting a court in which they want to try their case,
and makes the railroad and shipper abide by the judgment of
this single court.

There is another reason why I believe this ought to be the
law. This case is to be fried in the court of transpsrtation
upon the record before the Interstate Commerce Commission
and to be presented in behalf of the shipper by the Attorney-
General of the United States and those acting under him. If
the Government thus assumes the whole expense of caring for
the defense it is unnecessary for the shipper to attend court,
and the Government of the United States ought not to be re-
quired to attend at the several hundred places where the circuit
court of the United States is held.

Now, Mr. Chairman, it does seem to me that one of the most
beneficent provisions contained in any of the bills proposed on
this subject is this creating a central court of transportation.
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And notwithstanding capable and able business men in Iowa
differ from me in that respect, I shall with pleasure vote for this
whole bill, and for no part of it with more pleasure than for this
part to which I have just referred. [Applause.]

Mr. GAINES of West Virginia. Mr. Chairman, it is with re-
gret that I detain the committee at this late hour of the day. I
might also say, Mr. Chairman, that I regret the fact that the bill
is considered in the manner in which it is considered, without
an opportunity for amendment. I am one of those who believe
that this House may be trusted to legislate. I am in favor of
this bill, however; because I am now, and for a long time have
been, in favor of some addition to the powers of the Interstate
Commerce Commission to regulate the rates, regulations, dand
practices of the railroads of the country. I would have been
glad to see this bill amended so that it might provide definitely
the persons who should haye the power to invoke the aid of
the Commission, and particularly that the railroads should
have that pow/tr.

The first section of this bill provides that it shall be effective
whenever any complaint is made under section 13 of the act to
regulate commerce. Section 13 of the original act to regulate
commerce makes no provision that the common carrier com-
plained of may at any time invoke the jurisdiction of the Com-
mission. Section 13 provides that—

Any person, firm, corporation, or assoclation, or an{ mercantile, ag-
ricultural, or manufacturin societr, or any body litic or municipal
organization complaining of anything done or omitted to be done by
any common carrier subject to the provisions of this act and in contra-

vention of the provisions thereof, may apply to sald Commission by
petition.

I should be glad to see this bill so amended that it would in
specific terms give to the common carrier, whose Tate may be
changed by the Commission, the right at any time to apply to
have the order of the Commission changed. I can conceive, Mr.
Chairman, that a rate fixed by the Commission might, in a very
short time, although properly fixed by the Commission at the
time it made its order, cease to be a just rate from the stand-
point of the railroad company under changed conditions.

I should be glad to see the second section of this bill amended
in what I deem to be a very important particular, The proviso
at the end of the second section is as follows:

That any rate, whether single or joint, which may be fixed by the
Commission under the provisions of this act shall for all purposes be
deemed the published rate of such carrier and subject to the provl-

sions of an act entitled “An act to further regulate commerce with
forelgn natlons and among the States.”

Now, Mr. Chairman, I have two reasons for wishing that
might be amended. In the first place, I think it ought to state
how long such a rate should be in force; or, better still, state
that such a rate shall be in force until it is changed in some
manner that I think should be provided. If such a rate is per-
manent, then injustice might be done to the railroads.

On the other hand, again, I see this danger, that in view of
the fact that the act provides that a rate so fixed by the Com-
mission shall be deemed for all purposes the published rate of
the carrier, the carrier might, under that language, be held by
the courts to have the power at any time to change the rate,
because the published rate of a carrier under the act to regu-
late commerce may be changed by the carrier at any time upon
filing for ten days prior to the time the change is to take effect
a new published rate with the Interstate Commerce Commission.
In order to hold, under this bill, that the carrier may not at any
time change its published rate—this rate to be fixed by the
Commission, which under the act is declared to be the published
rate of the carrier in all respects—as well as any other of its
published rates, we are compelled to say that the courts will
hold by implieation that because it is a published rate which
was fixed by the Commission and so declared by law, it is in a
different condition from any of the other published rates of the
carrier.

But the Supreme Court of the United States has repeatedly
held with reference to the rate-making power of the Commission
that nothing will be taken by implication. And it seems to me
it would be safer at this time to have amended the act so as to
provide by the language of the act itself how long such a rate
i to remain in effect, by what method it is to be changed, and
upon whose complaint it may be changed. But, Mr. Chairman,
the necessity for some legislation on this subject, the necessity
for giving the Interstate Commerce Commission-the power to
fix a rate upon a case made, is, in my opinion, so great that I
am glad of the opportunity to vote for this bill, although I
should have been glad to amend it before doing so. .

The railroads of this country touch the people at too many
points, their interests are too great, there are too many persons
ond too great interests affected by them to leave them longer
without adequate governmental regulation, unless such govern-
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mental regulation should be violative of the rights of the rail-
roads, or unless it should involve some new and dangerous
principle of government.

In 1893 the transportation cost in this country was $17 per
capita. Ten years later, in 1903, it was more than $23.31 per
capita, an increase of $6.31 per capita in ten years. The net in-
come of the railroads in 1903 was, in round numbers,
seven hundred and thirty-four millions. The total Government
receipts for the same year were, in round numbers, six hundred
and ninety-four millions. In other words, the net receipts of

the railroads exceeded the total receipts of the Government by

more than $40,000,000.

The gross receipts of the railroads for the year 1903 were, in
round numbers, $1,890,000,000, indicating, Mr. Chairman, that
the interests affected are so great that there should be Govern-
ment regulation, unless, as 1 have said, some right of the rail-
road is violated by the Government regulation, or unless it in-
volves some new and dangerous principle of government. It
will not do to say that a few men should not control railroad
rates and to use that as an argument against giving additional
power to the Commission, because a fewer number of men than
those contemplated to form this Commission for the future do
now, or may now, practically control the railroad rates of this
country.

One of the Interstate Commerce Commissioners stated that
for the year 1903 five systems of railroads in this country em-
braced 117,500 miles of railroad, which was made up as follows :
The Vanderbilt system, 19,500 miles; the Pennsylvania, 18,000
miles; the Morgan-Hill, 43,000 miles; the Gould, 16,000, and
the Harriman, 21,000 miles. The Commissioner stated that
when the Atchison, the Rock Island, the San Franecisco, and the
Milwaukee were brought under control then there would be left
only 70,000 miles of railroad in this country, and that those
70,000 miles were mere feeders to the others.

The principal question, therefore, is not whether the Gov-
ernment of the United States should further regulate railroads,
but whether it may do so without interfering with the just
rights of railroad property and without introducing into our
Government any new and dangerous idea.

Now, the question of railroad regulation is no new one. The
railroads have been regulated ever since we have had them.
The principle of the common law that the State may regulate
common carriers is much older than the railroads, and its ex-
ercise has been continuous. There is no question of a new
power. There is no question of an interference with private
property brought into this controversy, for I want to say here
if there were I believe there is no man in this House who
would be slower to interfere with private property than I
would.

To understand this question it is necessary to understand
what a railroad is in the conception of the law. Is a railroad
private property, so that a regulation of its rates is an inter-
ference with private property, or is it of such a public nature,
or quasi public nature, that we may take the course proposed
by this bill without in any way interfering with private prop-
erty? A railroad, in the conception of the law, is a public
agency operated by private capital; and the reason why the
public may, in justice, regulate railroads, the reason of the law
that has always permitted the regulation by the state of rail-
roads, is that the railroads owe their existence to the public; they
owe their very existence to the exercise by themselves of a publie
right.

Railroads come into existence only because they are given
by the public the public right of eminent domain. The right
to take private property is given them, and for that reason, in
common justice as well as in law and in the public interest,
the publie right to use these railroads may be regulated by the
state; and such regulation amounts to no interference. with
private property. The Supreme Court of the United States
has declared in a ecase involving the regulation of railroad
freight rates that—

The - public have a right to be exempt from unreasonable exactions;
:.ngdestha interest of the corporation is not the sole test of suitable

ates.

And again in the same case the Supreme Court said:

A railroad corporation accepts its rights, privileges, and franchises
subject to the power of government by legislation to protect the peo-
ple against unreasonable charges by it.

And in the same opinion the Supreme Court lays down the
limitation upon the right of public regulation as follows: “ It
[the railroad] ean not be required to use its property for the
public without just compensation.” Again the Supreme Court,
after having cited a number of cases, says:

These cases all support the proposition that while it Is not in the
province of the courts to enter upon the merely administrative duty of
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tariff of talformrlnge,!tlsmthinthascopeofjndidal
m:gn%;d pu% r.-l.i‘!l to restrain anything which, In the
fivestod 1n the busibeas &"’%:i%&.f’r&i?in”mﬁ’ Smart oL e
Ves e
‘:l:fch is the constimtlona.l rixht of all owners of other property.

I maintain, and claim for them the authority of the Supreme
Court, these propositions: In the first place, that the right exists
in the Government to regulate the rates and practices of rail-
road companies, and in the next place—

Mr. HILL of Connecticut. Mr Chairman, will the gentleman
yield?

Mr, GAINES of West Vlrginia. Yes; I yield.

Mr. HILL of Connecticut. Do you claim on the same grounds
the right of the Government to regulate telephones, telegraph,
and express rates, that they are common ecarriers doing inter-
state-commerce business?

Mr., GAINES of West Virginia. I think so; yes.

Mr. HILL of Connecticut. It is not, then, simply a question
of the g?lght of eminent domain. It is simply that of a common
earrier

Mr. GAINES of West Virginia. I would not limit the right
to eminent domain alone; but not only the law but the justice
underlying the law, the reasons out of which the law grows,
seem to me to be amply shown when we call attention to merely
one reason why the Government may regulate railroads, namely,
that the railroads themselves exist by the aid of public power.
I do not mean to say that the reason I have assigned is the only
one for the right of regulation, but I submit that as being sufli-
cient of itself to show the reasons which underlie the legal
right to regulate.

Mr. HILL of Connecticut. Of course they do mnot pOSSess
public power from the Government, but they possess it from the
States. They get their franchises and charters from the States.

Mr. GAINES of West Virginia. Yes; they get their franchises
and charters from the States.

Mr. WILLIAMS of Mississippl.
a question?

Mr. GAINES of West Virginia.
from Mississippi.

Mr. WILLIAMS of Mississippi. Is not the power to regulate
interstate commerce in the same clanse of the Constitution
where the power to regulate foreign commerce is?

Mr. GAINES of West Virginia. That is true.

Mr. WILLIAMS of Mississippi. Are not the two in the same
clause, and is it not true that the right of Congress absolutely
to stop foreign commerce if it chooses has never been doubted,
and is it not true that under the Administration of Mr. Jeffer-
son an embargo was put upon all foreign commerce?

Mr. GAINES of West Virginia. That is true.

Mr, WILLIAMS of Mississippi. And is it not true that the
power over interstate ccinmerce goes exactly to the length of
the power over foreign commerce?

Mr. GAINES of West Virginia. I will not commit myself to
the very extreme position taken by the gentleman from Missis-
sippi [Mr. Witrrams] that Congress might intervene to stop
all commerce, for I think that might well be limited by the
other decisions of the Supreme Court of the United States to the
effect that railroad corporations are persons in the meaning of
the fourteenth amendment, that they are entitled not to have
their property destroyed without just compensation or taken
without due process of law, and are not to be denied equal
privileges and rights under the law.

Equal prote¢tion of the law might intervene to limit the
power of the Government over domestic commerce, and prevent
it from having such power as the gentleman from Mississippi
[Mr. Witriams] would seem to imply by his guestion. I was
not undertaking, if gentlemen will understand me, to say that
the right of the United States Government to regulate commerce
rested upon the right of eminent domain. The power of the
Federal Government rests upon the interstate-commerce clause
of the Constitution. But our feeling of the justice of the thing,
of the moral right which underlies all these laws, and which
shows that where we can we also ought to regulate railroads,
comes from the great assistance the railroads hm'e had from
the publie in their very establishment.

Mr. HILL of Connecticut. The gentleman from West Vir-
ginia [Mr. Gaines] would not claim, then, that the right wkich
he claims the Government possesses is limited solely to the
question of fixing the railroad rates? It must go, if it goes at
at all, to the entire management of the railroad, must it not—
to the general subject of railroad regulations, fixing the wages
of employees, and all that sort of thing? You can not fix the
price of products without fixing——

Mr. GAINES of West Virginia. I distinctly did not make
that statement. I certainly decline to make the statement that
the Government could regulate the wages of employees.

orm of a re

Will the gentleman pardon
I yield to the gentleman

. Mr. HILL of Connecticat. Then where does the gentleman
limit the power of the Government? Does he limit it simply
to the right of the Government to fix the selling of the products
and have nothing to do with the cost of it?

Mr. GAINES of West Virginia. I would limit the power of
the Government to the right to regulate the exercise by the rail-
road of its public duties, and I would deny fo the Government
the right to interefere with the private affairs of the corpora-
tion. I said at the outset that in the conception of the law, as
I understood it, a railroad was a public agency operated by pri-
vate capital.

The performance of its duties as a public agent the Govern-
ment may regulate; but as to its private affairs, as a corpora-
tion, the Government can not interfere with it. And I said that
the court had still further limited the right of regulation so far
as to say that the legislative enactment that regulated corpora-
tions could not deprive a corporation of a just return on its
property. It has been stated on the floor of this House that the
Supreme Court had held that such regulations should not be
“ confiscatory.” That is true if it is understood that it is con-
fiscatory to deny a corporation a reasonable return on its in-
vestment and its property. Holding as I do the conception of
a railroad as being a publie agency, I do not agree at all with
the gentlemen on the one hand who think that the Government
should not intervene to regulate if, nor do I agree on the other
hand with those gentlemen who seem to think that the public
interest has been served when drastic laws have been passed to
interfere with the just rights and privileges of railroads.

If a railroad is a public agency, then the people are interested
in two things, and, in my opinion, interested in one as well as
in the other. The first is that the right of the public to reason-
able and fair service at the hands of this public agent shonld
not be denied, and the other is that no law should be passed
which would prevent the public agent from adeguately serving
the public. If we pass laws here that will prevent the railroads
making adequate profits—if the rights of the railroads of the
country can not be safegnarded so that they may render good
service to the public—then we have stricken down a public
servant.

We have the right in justice as well as law to regulate these
railroads. Because they are public agencies we should take
care not to eripple the railroads any more than we would aay.
other sort of public agency. For that reason——

Mr. BIRDSALL. I want to inquire, or snggest, the addi-
tional power that rests in legislatures to prescribe the rate of
interest that shall be paid by private individuals. Is that not
based upon the ground of public policy?

Mr. GAINES of West Virginia. Well, I think that does rest
upon the ground of public policy. Under the usary laws the
Government has so long regulated the rate of interest that at
this time it has become an undisputed right of Government,
That is putting it upon a safe ground. It is not necessary for
my argument that we should attempt to analyze at this time
the right to prescribe the rate of interest.

Mr. BIRDSALL. Did it not grow out of an extortionate
practice?

Mr. GAINES of West Virginia. I have no doubt it grew out
of extortionate practices. Of course it did; and if I do not
exhaust the time I have before the opportunity occurs I want
to develop at a later time in my speech that one reason T am
in favor of this bill is because I want to keep down extortionate
practices on the part of the railroads.

I want to keep down any sentiment in this country to destroy
the rights of private property and to keep down the sentiment
of govern'nent ownership of roads. I deplore all these social-
istic doctrines. - I believe it is our duty to regulate a public
agency in the interest of all the people, having due regard to
the rights of those agencies as well as those of the people. I be-
lieve that if we do that, and provide an efficient system of regu-
lation, this idea of government ownership and the socialistic
ideas that go to the striking down of the institution of private
property itself, will be arrested in their growth in this country.

I have no hesitation in saying, Mr. Chairman, that I wonld
like to see a law passed that would give the Interstate Com-
merce Commission, as 4 part of the power to regulate, the power
to raise as well as to lower a rate; for it is not in the interest
of the general public that the rate should be too low. If one
shipper gets railroad service at what is less than its cost to the
railroad, or at a rate which does not give a just return to the
company, then to that extent the public agency, the railroad
comp}:‘ny has been rendered less able to do its duty to other
peop

Mr. BIRDSALL. I would ask the gentleman another gues-
{’Lion. as to how hack fares are regulated in the District of Colum-

a?

Mr. GAINES of West Virginia. Well, they are regulated.
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There may be a distinetion. The fact that hacks and other pub-
lic vehicles use the public roads may make a distinction, as has
been attempted to be made to-day between the Government right
to regulate hack lines and the Government right to regulate rail-
roads, but certainly it is sufficient for my purpose, and it seems
sufficient for this whole argument, to say that the power is
given the Government to regulate the railroads, and this power
rests upon ground solid in morals as well as in law.

How much time have I left, Mr. Chairman?

The CHAIRMAN. The gentleman has three minutes re-
maining.

Mr. HEPBURN.
fifteen minutes.

Mr. GAINES of West Virginia.
do not weary the committee.

The CHAIRMAN. What additional time was yielded?

Mr. HEPBURN. Fifteen minutes.

The CHAIRMAN. The gentleman is recognized for fifteen
minutes additional time.

Mr. SIMS. Will the gentleman yield to me for a question?

Mr. GAINES of West Virginia. I will be glad to yield.

The CHAIRMAN. Does the gentleman from West Virginia
yield to the gentleman from Tennessee?

Mr. GAINES of West Virginia. Certainly.

Mr, SIMS, Does the gentleman think this bill gives the Com-
mission power to control terminal facilities located entirely
within a State and simply occupied by rental of the railroad or
by paid permission? What does the gentleman think about that?

Mr. GAINES of West Virginia. If I understand the gentle-
man’s question, Mr. Chairman, I do think that the clause in the
bill which permits the Commission to make an order changing
an unjust and unlawful rate, regulation, or practice of the rail-
;oac}xl company will reach that, if interstate commerce is af-

ected.

Most of us, I suppose, Mr. Chairman, in legislation of this
sort—and that, I am frank to confess, is often a source of bad
legislation—have in mind frequently some particular practice
that affects our own section and the interests of our own people.
I believe that this bill is strong enough to control and to reach
a practice that has grown up among the railroads of this
country, and that, I think, is one of the greatest abuses known
to transportation. That is the control of one railroad by an-
other and competing railroad. If I am right in saying that a
railroad is a public agency, if I am right in believing that a
railroad shounld not be minimized in its power to serve the pub-
lie, and that the public interest is not only not subserved, but
lost sight of when an injustice is done to a railroad company,
then certainly it is wrong for one public servant so to dominate
another as to say that that other public agency shall not have
full power to serve the public that it ought to serve.

In my own State we have three great coal-carrying railroads:
The Baltimore and Ohio, the Chesapeake and Ohio, and the Nor-
folk and Western. They are all of them at this time, as every-
body knows, dominated and controlled by a competing coal road,
the Pennsylvania. The result of that is that the Pennsylvania
Railroad may, and most informed persons think it does, parecel
out among these railroads the territory that each may use as a
market. Gentlemen have talked here about drastic measures
being used. They have talked about the great power we pro-
pose to place in the hands of a Government commission. When
we reflect that the railroads of this country are adopting such
means that they may parcel the territory among themselves,
partition off among themselves this country, certainly gentle-
men will say that no matter how far our legislation goes that it
can hardly put a greater power into the hands of a Government
agency, to be used against the railroads, than now exists in the
hands of the managers of the public corporations to be used
against the people.

Most persons look at this as a matter of rates. It seems 1o be
regarded generally that the effect of such a law will be always
to reduce rates. Not all shippers want that. It is not always
to the benefit of a community that rates should be reduced. A
consideration, perhaps, of the very first importance to every
community, certainly to every community served by one railroad,
is that that railroad should not only keep up to the standard
that it has had before, but that it should be so prosperous that
it ean give new and additional publie service from time to time.
1f anybody operating a business along the line of a railroad—
any concern, however large—should fail and go out of exist-
ence, nobody is injured except the comparatively few persons
who are interested in that concern or have business with it; but
if the railroad should be in the same condition—if it should be
from year to year less able to give public service—the whole
public tributary to that road suffers.

Not only that, but if such a railroad should not from year to
year be more able to give public service; if it should not have

If the gentleman desires, I can yield him
I should appreciate it, if I

better tracks, more cars, better bridges, more locomotive power,
and better terminal facilities, then because new industries are
starting up along the line, it becomes from year to year less able
rather than more able to render the publie service that it ought
to render. Because it is a public agency, although it is operated
by private capital, the public is interested in the railroad’s pros-
perity. And I think that no man serves the business interests
of his own community—no man, I believe, serves the public, or
is in a frame of mind to serve the public and its best inferests in
connection with this subject—who does not at all times keep in
mind the fact that one of the essentials to the prosperity of any
community is that the railroads which serve it should not only
live but become year by year more prosperous, and therefore
more capable of rendering efficient service to the shippers and
to the public along the line.

So that I should be glad, and am not afraid at all, at any time,
to vote for a bill which looks to the maintenance of rates. I
do not hesitate to say that while I have not reached an abso-
lute conviction on this particular subject, I am inclined to
think I would vote for a bill which permitted the railroads to
reach an agreement for the maintenance of freight rates, pro-
vided always those agreements were published, and provided
that before any such law should be passed we had also pro-
vided, and knew by experience that we had provided, some
public agency of sufficient power, sufficient character, and suffi-
cient intelligence to protect the publie, both the shipper and con-
sumer, against abuses which might arise by reason of any such
agreement.

Mr. SIMS. Mpr. Chairman, I am always interested in what
the gentleman from West Virginia says, and I dislike to inter-
rupt him, but I would like to ask this question.

Mr. GAINES of West Virginia. Very well.

Mr. SIMS. It is often the case that railroads when they
undertake to make improvements, instead of doing it out of the
earnings of the road do it by issuing stock and bonds. Now, is
it not a fact that many railroad companies to-day could repro-
duce their tracks and equipment and rolling stock and every-
thing for about one-half of the outstanding stocks and bonds,
upon which they exact a freight that ecalls for a reasonable in-
come on the total amount? Now, then, if you permit a railroad
company to increase its stock and bonds for improvements, will
they not increase the rate so that it will be unreasonable?

Mr. GAINES of West Virginia. Now, Mr. Chairman, I have
said that I would be in favor of permitting such an agreement
provided we had a public agency which had publicly demon-
strated the fact, by having been a sufficiently long time in ex-
istence, that it could protect the public against abuses of sach
an agreement. ‘The gentleman, when he asks me about the par-
ticular question of railroad management, about the guestion of
issuing stock and bonds, and confuses that with the other ques-
tion about the relation between the present value of the rail-
road and its cost of construction, gets into a subject that is so
large that I can not handle it, even if I had more time than is
allotted to me now. It certainly is true that most of the rail-
roads of the country would not cost to reproduce what it cost to
build them in the first instance, because of imyroved machinery
at this time.

I am very familiar with railroad construction through sec-
tions of the country where such construction is difficult and
costly, and I know that in such sections railroads can be built
very much cheaper now than they could years ago. But where
the just proportion is between what the railroads cost and
their present value in computing one of the bases for determin-
ing the reasonableness of a rate, and how that ought to enter
into the practical question of fixing the rate, is a matter that
I am not competent to determine.

Mr. HILL of Connecticut. I would like to ask the gentleman
a question. It is well known that there is now and has been a
differential rate on the leading trunk lines from Chicago to New
York and that this practice has been followed. Does the gen-
tleman think that under the terms of this bill it would be pos-
sible for the Commission to find such practice was unfair and
unreasonable, and fix a uniform rate, and allow the railroads to
distribute and apportion the shipments according to their own
judgment? Would the Comimission have the power to do that?

Mr. GAINES of West Virginia. I should think not under this
bill.

Mr. Chairman, I am in favor of conferring this power not
only because such observation, experience, and study as I have
had opportunity for have convinced me that it is right, but be-
cause I deem such action on the part of Congress at this time
a matter of high public policy and expediency. The right—un-
doubted and unquestioned by those who know—on the part of
the publie to use the railroads, and the power and duty on the
part of the State to protect and regulate that public right are
instinctively felt by all, but not clearly understood by all
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On the contrary, this right is by many confused with some
kind of socialistic demand for interference with private prop-
erty and the right of individuals to make their own contracts.

And so many, convinced that there should be mediation be-
tween the railroads and the individual shipper and between the
railroads and the consuming public, and not clearly distinguish-
ing that railroads are by reason of their public character and
their indebtedness to the public different from private enter-
prises, however great—which are not like railroads, made pos-
sible only by the public grant of the public right of eminent
domain, and therefore charged with an easement in the publie,
and justly subject to regulation by law-—many persons, I say,
failing to make this fundamental but not simple distinction, are
beginning to be uncertain whether the Government should not
absorb railroads and even other kinds of property im which
the public have no easement of any kind and which the public
have no business to interfere with or to regulate.

Many, convinced that some greater regulation of railroads
is necessary and just, and not seeing clearly the difference in
principle, have begun to imagine that they are becoming less
attached than formerly to the rights of private property and
more tolerant of the socialistic suggestion of State ownership.
Let us meet a just demand, violative of no prineiple, and guiet,
to that extent, at least, a socialistic demiand for Government
ownership, which has no justice and violates all principle. A
large part of the feeling we have had in recent times against
large wealth and great aggregations of capital engaged in busi-
ness has been due to the evil we are now seeking to remedy,
viz, the unfairness, and the belief in the unfairness, of these
public agencies operated by private capital—the railroads of
the country.

To envy another’s good fortune or great accumulation of
wealth, or great achievement of any character, is not Ameriean.
Only the feeling that great concerns may, not by fair means, but
by the favoritism of public agencies, have had an undue pref-
erence and received overwhelming advantage, could ever have
produced even a sporadic, an occasional, hoestility to private
property in this country.

The strength, the boast, and the glory of this country is that
here there is equality of opportunity. Considered in this light
the matter of fair and equal treatment of the public by these
quasi public servants, the railroads, becomes more than a mere
question of the shipper or consignee and the common carrier.
It becomes a question of public right, and the equality of the peo-
ple in their property rights, and as such is, I verily believe,
vitally affecting public opinion with reference to private owner-
ship in this country. This is the most conservative country in the
world. Let us by fair and equal laws keep it so. [Applause.]

Mr, HEPBURN. Mr. I move that the committee
do now rise.

The motion was agreed to.

Accordingly the committee rose; and the Speaker having re-
sumed the chair, Mr. CurriEr, Chairman of the Committee of
the Whole House on the state of the Union, reported that that
committee had had under consideration the bill H. R. 18588, the
railroad-rate bill, and had come to no resolution thereon,

RESERVATION OF HOUSE GALLERY,

Mr. GAINES of West Virginia. Mr. Speaker, I submit the
following resolution.
The Clerk réad as follows:
Resolution No. 446,

Resolved, That on Wednesday, February 8, the whole of the galiery,

except that which is designa as executive, diplomatie, and reporiers’

lleries, shall be reserved for the use of the families of Senators,

mb-rn of the House of Representatives, lmutm;, and their visitors.
he Doorkeeper shall strictly enforce thh ol

The resolution was agreed to.
REGISTERATION OF TRADE-MARKS.
Mr. CURRIER Mr. Speaker, I present a conference report

on the bill (H. R. 16560) to authorize the registration of trade- |

marks used in commerce with foreign nations or among the

several States, or with Indian tribes, and to protect the same, to

be printed under the rules. ;
The SPEAKER. The report will be printed under the rule.

JACOB F. FRENCH.

The SPEAKER laid before the House the following message
from the President of the United States; which was referred
to the Committee on Invalid Pensions, and ordered to be
printed :

To the House of Representatives:

In compliance with a resolution of the House of Representatives dated
the 4th instant (the Senate comcurring), I return herewith House bill
Nao. 8'_'38 enti “An act granting an increase of pension to Jacob F.

French.
.“ THEODORE ROOSEVELT.
ToHE WHITE House, February 7, 1905,

-

BCIENTIFIC SURVEYS AND EXPLORATIONS OF THE PHILIPPINE
ISLANDS,

The SPEAKER laid before the House the following message
from the President of the United States; which was referred to
the Committee on Insular Affairs, and ordered to be printed:

To the Senate and House of Representatives:

Circumstances have placed under the control of this Government the
Pnlllpp}ne Archipela The islands of that group present as many
luterestln and no questions with t to their ethnology, tlmir

n.mfﬁo and their geol and m! anl resources as any region

ot the world. At my request the l\s.tlonal Academy of Sciences ap-

pointed a commiftee to consider and report upon the desirability of ln-
stltutlng scientific explorations of hillppine Islands. The
of this committee, together with the report of the Board of Sclen ﬂc
SBurveys of the FPhilippine Islumis, mcludl draft of a bill providing
for surveys of the ilippine :!nw board was appointed hy
me, after receiving the report of ttee appointed by
National Academy of Sciences, with instructions to Frepm such esti-
mates and make such s tlom as might appear to it pertinent in the
circumstances, accompanies this

The sclentific surveys which should be undertaken beyond
any surveys or explnmtions which the government of ge thpplne
Islands, hunaver letely rting, could be
The surveys, wh é’ bened’cg:.l to the people o tha Ph.ilip
Islands, should he u.uderhken as a national work for the gl
not merely of the people of the Philippine lshmdl. but of the pwple ot
this country and of the world. O ¥re liminary explorations have
et been made In the archipel should be a matter of pride

0 the Government of the Uni tates fully to Investigate and to de-
scri the entire region. Bo tlr a8 may be convenient and practical
the work of this su should be conducted In hannony with that of
the proper bureaus of government of the Philippines; but it should
not be under the control of the authorities of the Philippine Islands,

und as a mtlnnal work and subject to a Dboard
to be appolnted bly Congress or the President. The transmitted
recommends simultaneous surveys in different branches of research,
organized on a cooperative system. This would tend to completeness
avoid duplication, and render the work more economical than if the
exploraiion were undertaken plecemeal. No such omm:m surveys
have ever yet been attempted anywhere; but the ldea
with modern, scientific, and industrial methods.

I recommend, therefore, that provision be made for the appointment
of a board of surveys to su rlntend the national surveys and explor-
ations to be made in the ne Islands, and that appropriations be
made from time to time to mae necessary expenses of such investi-
Fnt]on. It is not probable that the surte w:mld be completed in a

ess period than that of eight or tm it is well that it should
be begun in the near future. The ?I.nu Commission, and those
responsible for the Philippine vemmn are properly anxious that
this mrveg should not be cons f that government,
but shoul he carried on and treated as a natlonal duty in the inter-

ests of scl
THEODORE ROOSEVELT.
THE WHITE Housgk, February 7, 1905.

ENROLLED BILLS SIGNED.

Mr. WACHTER, from the Committee on Enrolled Bills, re-
ported that they had examined and found truly enrolled bills
of the following titles; when the Speaker signed the same:

H. R. 18280. An act to extend the western boundary line of
the State of Arkansas; and

H. R. 18523. An act making an appropriation for fTuel for
the public schools of the District of Columbia.

The SPEAKER announced his signature to enrolled bill of
the following title:

8. 6450. An act to amend an act entitled “An act authoriz-
ing the Winnipeg. Yankton and Gulf Railroad Company to
construct a combined railroad, wagon, and foot-passenger
bridge across the Missouri River at or near the city of Yank-
ton, 8. Dak.”

MINORITY REPORT ON BANKRUPTCY BILL.

The SPEAKER. The Chair will state that the gentleman
from Maine [Mr. Lirrrerierp] has asked that unanimous con-
sent be granted him that he may be given until Thursday next
ﬂ) ﬂ.l,e a minority report on a bankruptey bill. Is there objec-

on?

There was no objection, and it was so ordered.

Mr. HEPBURN. Mr. Speaker, I move that the House do
now adjourn.

The motion was agreed to; and accordingly (at 5 o’clock and
3'5dmiuutes p. m.) the House adjourned until to-morrow at 11
o'clock a. m. .

EXECUTIVE COMMUNICATIONS.

Under clause 2 of Rule XXIV, the following executive com-
munieations were taken from the Speaker’s table and referred
as follows:

A letter from the Secretary of the Treasury, recommending
legislation to permit an exchange of site for the public building
at Nevada, Mo.—to the Committee on Public Buildings and
Grounds, and ordered to be printed.

A letter from the Secretary of the Treasury, transmitting a
copy of a communication from the Secretary of the Interior
submitting an estimate of appropriation for service of the Pat-
ent Office—to the Committee on Appropriations, and ordered
to be printed.

A letter from the Secretary of the Treasury, transmitting a

!
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copy of a communication from the Secretary of the Interior
submitting an estimate of appropriation for additional em-
ployees in the Patent Office—to the Committee on Appropria-
tions, and ordered to be printed.

A letter from the Secretary of the Treasury, transmitting a
copy of a communication from the Secretary of War submitting
an estimate of appropriation for sea wall for protection at
Sandy Hook—to the Committee on Appropriations, and ordered
io be printed.

REPORTS OF COMMITTEES ON PUBLIC BILLS AND
RESOLUTIONS.

Under clause 2 of Rule XIII, bills and resolutions of the fol-
lowing titles were severally reported from committees, delivered
to“the Clerk, and referred to the several Calendars therein
named, as follows: ]

Mr. GILLETT of California, from the Committee on the Ju-
diciary, to which was referred the bill of the Senate (8. 285)
to divide the State of Oregon into two judicial distriets, reported
the same without amendment, accompanied by a report (No.
4404) ; which said bill and report were referred to the Com-
mittee of the Whole House on the state of the Union.

Mr. HULL, from the Committee on Military Affairs, to which
was referred the bill of the House (H. R. 16289) to empower
the Secretary of War to allow burial of wives of deceased en-
listed men in national cemeteries in the same graves as deceased

soldiers, reported the same with amendment accompanied by a

report (No. 4405) ; which said bill and report were referred to
the House Calendar.

Mr. GROSVENOR, from the Committe on the Merchant Ma-
rine and Fisheries, to which was referred the bill of the House
(H. R. 18197) to amend section 4463 of the Revised Statutes,
relating to the complement of erews of vessels, reporfed the
same with amendment, accompanied by a report (No. 4406) ;
which said bill and report were referred to the House Calendar,

He also, from the same committee, to which was referred the
bill of the House (H. R. 18198) to amend sections 4417, 4453,
4488, and 4499 of the Revised Statutes, relating to the Steamboat-
Inspection Service, and section 5344 of the Revised Statutes, re-
lating to misconduct by officers or owners of vessels, reported
the game with amendment, aecompanied by a report (No. 4407) ;
which said bill and report were referred to the House Calendar.

He also, from the same committee, to which was referred the
bill of the House (H. R. 18200) to amend section 4414 of the Re-
vised Statutes of the United States, reported the same without
amendment, accompanied by a report (No. 4408); which said
bill and report were referred to the House Calendar.

He also, from the same committee, to which was referred the
bill of the House (H. R. 18202) to amend sections 4415, 4416,

4426, 4449, 4452, 4470, 4472, 4498, and 4233 of the Revised
Statutes of the United States, relating to steamboat inspection,
reported the same without amendment, accompanied by a report
(No. 4409) ; which said bill and report were referred to the
House Calendar.

Mr. BURKE, from the Committee on Interstate and Foreign
Commerce, to which was referred the bill of the House (H. R.
18513) to extend the time for the commencement and comple-
tion of a bridge across the Missouri River at or near Pierre,
8. Dak., reported the same without amendment, accompanied by
a report (No. 4410) : which said bill and report were referred
to the House Calendar.

Mr. TOWNSEND, from the Committee on Interstate and For-
eign Commerce, to which was referred the bill of the House
(H. R. 18728) to authorize the board of supervisors of Berrien
County, Mich., to construct a bridge across the St. Joseph River
near its mouth, in said county, reported the same with amend-
ment, accompanied by a report (No. 4411) ; which said bill and
report were referred to the House Calendar.

Mr. SMITH of Kentucky, from the Committee on the Judi-
ciary, to which was referred the bill of the Senate (8. 4503)
to provide for sittings of the circuit and district courts of the
sonthern district of Florida in the city of Fernandina, in said
district, reported the same with amendment, accompanied by a
report (No. 4414) ; which said bill and report were referred to
the House Calendar.

Mr. GROSVENOR, from the Committee on the Merchant Ma-
rine and Fisheries, to which was referred the bill of the House
(H. R. 18196) to amend section 4405 of the Revised Statutes of
the United States, reported the same with amendment, accom-
panied by a report (No. 4415) ; which said bill and report were
referred to the House Calendar,

He also, from the same committee, to which was referred the
bill of the House (H. R. 18201) to amend sections 4418, 4433,
4480, and 4483 of the Revised Statutes, and to repeal sections

4435, 44306, and 4459 of the Revised Statutes, all relating to the
Steamboat-Inspection Service, reported the same with amend-
ment, accompanied by a report (No. 4416) ; which said bill and
report were referred to the House Calendar.

REPORTS OF COMMITTEES ON PRIVATE BILLS AND
RESOLUTIONS,

Under clause 2 of Rule XIII, private bills and resolutions of
the following titles were severally reported from committees,
delivered to the Clerk, and referred to the Committee of the
Whole House, as follows:

Mr. SHACKLEFORD, from the Committee on Interstate
and Foreign Commerce, to which was referred the bill of the
House (H. R. 18688) authorizing the President to appoint
S. J. Call surgeon in the Revenue-Cutter Service, reported the
same without amendment, accompanied by a report (No. 4412) ;
which said bill and report were referred to the Private Calendar.

Mr. CURTIS, from the Committee on Ways and Means, to
which was referred the bill of the House H. R. 17271, re-
ported in lien thereof a bill (H. R. 18816) for the relief of the
estate of James Mitchell, deceased, accompanied by a report
(No. 4417) ; which said bill and report were referred to the
Private Calendar. :

ADVERSE REPORTS.

Under clause 2, Rule XIII, R

Mr. SLAYDEN, from the Committee on Military Affairs, to
which was referred the bill of the House (H. R. 11686) to
remove the charge of desertion against Ernest Brockelman
and to grant him an honorable discharge, reported the same
adversely, accompanied by a report (No. 4413); which said
bill and report were ordered laid on the table.

PUBLIC BILLS, RESOLUTIONS, AND MEMORIALS.

Under clause 3 of Rule XXII, bills, resolutions, and memo-
rials of the following titles were introduced and severally re-
ferred as follows:

By Mr. JENKINS: A bill (H. R. 18810)) to authorize the
issnance of special bench warrants in certain criminal eases—
to the Committee on the Judiciary.

By Mr. CONNELL: A bill (H. R. 18811) to guarantee the
interest on the bonds of the Akron, Sterling and Northern
Railroad Company, and for other purposes—ito the Committee
on the Territories.

By Mr. McCARTHY : A bill (H. R. 18812) establishing that
portion of the boundary line between the State of South Da-
kqta and the State of Nebraska south of Union County, S.
Dak.—to the Committee on the Judiciary.

By Mr. CRUMPACKER : A bill (H. R. 18813) to provide for
the appolntment of an additional district judge in the district
of Indiana, for the establishment of judicial divisions in said
distriet, and so forth—to the Committee on the Judiciary.

By Mr. BEDE: A bill (H. R. 18814) to change the name of
Jackson street in the northeast section of the Distriet of Co-
lumbia—to the Committee on the District of Columbia.

By Mr. PUJO: A bill (H. R. 18815) to authorize the construe-
tion of a bridge across Red River at or near Boyce, La.—to the
Committee on Interstate and Foreign Commerce.

By Mr. LOUDENSLAGER : A bill (H. R. 18817) to amend an
act for the prevention of smoke in the Distriet of Columbia, and
for other purposes, approved February 2, 18909—to the Committee
on the District of Columbia.

By Mr. BASSETT: A bill (H. R. 18818) to amend an act en-
titled “An act to establish a uniform system of bankruptcy
throughout the United States,” approved July 1, 1898—to the
Committee on the Judiciary.

By Mr. MANN: A resolution (II. Res. 488) for the employ-
ment of a stenographer in the office of the journal clerk—to the
Committee on Accounts,

By Mr. CAPRON: Memorial of the general assembly of the
State of Rhode Island, recommending to Congress the passage
of an act for a more efficient inspection of steamships and other
vessels—to the Committee on Interstate and Foreign Commerce.

By Mr. ADAMS of Pennsylvania: Memorial from the Phila-
delphia Board of Trade, relative to interstate-commerce laws,
ete.—to the Committee on Interstate and Foreign Commerce.

By the SPEAKER: Memorial from the legislature of the
State of Colorado, relative to the interstate-commerce laws—to
the Committee on Interstate and Foreign Commerce.

By Mr. BROWN of Wisconsin: Memorial from the legisla-
ture of the State of Wisconsin, concerning the readjustment of
the tariff—to the Committee on Ways and Means.
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PRIVATE BILLS AND RESOLUTIONS.

Under clause 1 of Rule XXII, private bills and resolutions of
;hﬁ following titles were introduced and severally referred as
ollows :

By Mr. CURTIS, from the Committee on Ways and Means: A
bill (H. R. 18816) for the relief of the estate of James Mitchell,
deceased—to the Private Calendar.

By Mr. BONYNGE: A bill (H. R. 18819) granting an increase
of pension to Oliver 8. McLain—to the Committee on Invalid
Pensions,

By Mr. COUSINS: A bill (H. R. 18820) granting an increase
of pension to William H. Morse—to the Committee on Invalid
Pensions.

By Mr. CROFT: A bill (H. R. 18821) granting an increase of
pension to Michael J. Geary—to the Committee on Invalid
Pensions.

By Mr. GILLESPIE: A bill (H. R. 18822) for the relief of
the estate of Andrew J. Joyce, deceased—to the Committee on
War Claims.

By Mr. PATTERSON of Tennessee: A bill (H. R. 18823)
granting an increase of pension to Calvin B. Fowlkes—to the
Committee on Invalid Pensions.

By Mr. SIMS: A bill (H. R. 18824) granting a pension to
Nimrod W. Watson—to the Committee on Invalid Pensions.

By Mr. TRIMBLE: A bill (H. R. 18825) granting a pension
to Harriet A. Duvall—to the Committee on Invalid Pensions.

By Mr. WACHTER : A bill (H. R. 18826) granting an in-
crease of pension to James W. Fowler—to the Committee on
Invalid Pensions.

Also, a bill (H. R. 18827) for the relief of the heirs of Wil-
liam Henry Saddler—to the Committee on Claims.

By Mr. WILLIAMS of Mississippi: A bill (H. R. 18828)
granting a pension to Maria Elizabeth Posey—to the Commit-
tée on Pensions.

PETITIONS, ETC.

Under clause 1 of Rule XXII, the following petitions and
papers were laid on the Clerk’s desk and referred as follows:

By the SPEAKER: Petition of N. P. Rosengrant et al.,, Pa-
triotic Order Sons of America, favoring restriction of immigra-
tion—to the Committee on Immigration and Naturalization.

By Mr. ACHESON : Petition of the Young Women's Christian
Temperance Union of Newcastle, Pa., for an amendment to the
statehood bill extending the limit of liguor prohibition to
twenty-one years—to the Committee on the Territories.

By Mr. ADAMS of Pennsylvania: Petition of the State Hor-
ticultural Association, in Harrisburg, Pa., favoring bill H. R.
14098—to the Committee on Agriculture.

Also, petition of the Trades League of Philadelphia, Pa., fa-
voring the establishment of the pneumatic-tube service for
transmission of mail matter in Philadelphia—to the Committee
on the Post-Office and Post-Roads.

Also, petition of the Philadelphia Board of Trade, favoring
bill 8. 6291—to the Committee on the Merchant Marine and
Fisheries.

By Mr. BRUNDIDGE: Petition of the Judsonia Fruit Grow-
ers’ Association, against unjust discrimination in tariff rates—
to the Committee on Interstate and Foreign Commerce.

Also, petition of citizens of Batesville, Ark., against a parcels-
post law—to the Committee on the Post-Office and Post-Roads.

By Mr. BURKETT : Petition of C. W. Bronson Lodge, No.
487, Brotherhood of Railway Trainmen, held at McCook, Nebr.,
favoring bill H. R. 704—to the Committee on the Judiciary.

By Mr. COOPER of Pennsylvania: Petition of Cleveland
Chamber of Commerce, favoring the material granite for pub-
lic buildings in Cleveland—to the Committee on Public Build-
ings and Grounds.

Also, petition of the Trades League of Philadelphia, favoring
the Foraker amendment to bill H. R. 17865—to the Committee
on the Post-Office and Post-Roads.

By Mr. DALZELL: Petition of the Trades League of Phila-
delphia, favoring pneumatic post-office service—to the Commit-
tee on the Post-Office and Post-Roads,

Also, petition of Rev. B. M. Sharp et al, for recognition of
Almighty God in the Constitution—to the Committee on the
Judiciary.

By Mr. FITZGERALD : Petition of the New York Annual
Convention for Road Improvement, favoring national road build-
ing—to the Committee on Agriculture.

Also, petition of the National Association of Agricultural
Implement and Vehicle Manufacturers, favoring repeal of com-
mutation clause of the homestead act—to the Committee on the
Publie Lands.

By Mr. FIELD: Paper to accompany bill for relief of L. L.
Godfrey—to the Committee on Pensions.

By Mr. GIBSON : Petition of Hall Unity Grange, Patrons of
Husbandry, No. 1113, favoring bill H. R. 13778—to the Commit-
tee on Interstate and Foreign Commerce.

By Mr. KEHORE : Petition of Daniel Boone Division, No. 489,
Brotherhood of Locomotive Engineers, of Covington, Ky., fa-
voring bill H. R. 7041—to the Committee on the Judiciary.

Also, petition of B. K. Klank et al., Foster, Ky., favoring
bill H. R. 13778—to the Committee on Interstate and Foreign
Commerce.

By Mr. KELIHER: Petition of Division No. 61, Brother-
hood of Locomotive Engineers, of Boston, Mass., favoring pen-
sjions for army engineers—to the Committee on Invalid Pen-
sions.

Also, petition of the Illinols Lumber Dealers’ Association,
favoring national regulation of railway rates—to the Commit-
tee on Interstate and Foreign Commerce.

Also, petition of the Interstate Commerce Law Convention,
St. Louis, October 28-29, 1904, against unjust diserimination
in railway rates—to the Committee on Interstate and Foreign
Commerce.

Also, petition of Lodge No. 97, Brotherhood of Railway Train-
(r;]leli:l, favoring bill H, R. 7041—to the Committee on the Ju-

ciary.

Also, petition of the Gloucester Master Mariners’ Associa-
tion, for Point Judith breakwater—to the Committee on Rivers
and Harbors.

Also, petition of the Carriage Builders’ National Association,
favoring enlargement of the powers of the Interstate Commerce
Commission—to the Committee on Interstate and Foreign Com-
merce. .

By Mr. KNOWLAND: Petition of the California State Fed-
eration of Labor, relative to rules governing leave of absence
granted navy-yard employees—to the Committee on Labor.

Also, petition of the California State Federation of Labor,
protesting against proposed reduction in the tariff on cigars
from the Philippines—to the Committee on Ways and Means.

By Mr. LITTLEFIELD: Petition of citizens of Maine, fav-
oring a parcels-post law—to the Committee on the Post-Office
and Post-Roads.

Also, petition of citizens of Maine, against repeal or change
otlthe Grout oleomargarine bill—to the Committee on Agri-
culture.

By Mr. MARTIN: Petition of the Sisseton Agency, 8. Dak.,
favoring bill II. R. 4072—to the Committee on the Judiciary.

By Mr. MILLER: Petition of W. W. Loveless et al, of
Marion, Kans., against a parcels-post law—to the Committee
on the Poust-Office and Post-Roads.

By Mr. OTJEN : Petition of members of Subdivision No. 405
of the Brotherhood of Locomotive Engineers, favoring a law to
make three years’ experience as fireman necessary for one to
act as engineer—to the Committee on the Judiciary.

By Mr. PATTERSON of Pennsylvania: Petition of Washing-
ton Camp, No. 85, Patriotic Order Sons of America, of Weis-
hample, Pa., for restriction of immigration—to the Committee
on Immigration and Naturalization.

Algo, petition of citizens of Schuylkill County, Pa., for the 3d
day of September as a legal holiday in commemoration of the
gilgping of the treaty of Paris—to the Committee on the Ju-

ciary.

By Mr. PORTER: Petition of the Woman’s Christian Tem-
perance Union of Allegheny County, Pa., against repeal of the
canteen law—to the Committee on Military Affairs.

Also, petition of the Woman's Christian Temperance Union of
Allegheny County, Pa., favoring bill H. R. 4072—to the Com-
mittee on the Judiciary.

By Mr. RIDER: Petition of the Merchants’ Association of
New York City, favoring abolition or material reduction of
tariff on Philippine products—to the Committee on Ways and
Means,

Also, petition of the Merchants' Association of New York
City, favoring legislation to regulate towing in New York Har-
bor—to the Committee on the Merchant Marine and Fisheries.

Also, petition of the Colorado beet-sugar manufacturers,
against reduction of duty on raw or refined sugar imported to
the United States—to the Committee on Ways and Means.

By Mr. RUPPERT : Petition of United Harbor No. 1, Ameri-
can Assoclation of Masters and Pilots of Steam Vessels, against
the Littlefield bill (H. R. 7208)—to the Committee on the Mer-
chant Marine and Fisheries. :

Also, petition of the Sixth Annual Convention in Interest of
Road Improvement, favoring national aid in road building—to
the Committee on Agriculture.

Also, petition of Gustav H. Schwab, of the New York Board
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of Trade and Transportation, relative to bill 8. 2262—to the
Committee on Interstate and Foreign Commerce.

By Mr. RYAN: Petition of the Manufacturers’ Association of
New York, relating to forging trade-marks—to the Committee
on Patents,

Also, petition of United Harbor No. 1, American Association
of Masters and Pilots of Steam Vessels, opposing bill H. R.
7208—to the Committee on the Merchant Marine and Fisheries.

By Mr. WANGER : Petition of Washington Camp, Ne. 502,
Patriotic Order Sons of America, of Norristown, Pa., for re-
striction of immigration—to the Committee on Im.mlgmtlon
and Naturalization.

By Mr. WACHTER : Paper to accompany bill for relle:t of
James W. Fowler—to the Committee on Invalid Pensions.

By Mr. WARNOCK : Petition of the York Township Protec-
tive Association, favoring bill H. R. 13778—to the Committee on
Interstate and Foreign Commerce.

By Mr. WEISSE: Paper to accompany bill for relief of Na-
thaniel Cooper—to the Committee on Invalid Pensions.

Also, paper to accompany bill for relief of Andrew Schmid{—
to the Committee on Invalid Pensions.

Also, paper to accompany bill for relief of Julius Beyer—to
the Committee on Invalid Pensions.

Also, petition of Jacob Binder et al., favoring maximum out-
put of 2,500 barrels of beer on special tax of $50 per annum—
to the Committee on Ways and Means.

SENATE.

Webpxespay, February 8, 1905.

Prayer by the Chaplain, Rev. Epwarp E. HaLE.

The Secretary proceeded to read the Journal of yesterday's
proceedings, when, on request of Mr. Keax and by unanimous
consent, the further reading was dispensed with.

TRANSFER OF CLERKS IN POST-OFFICE DEPARTMENT.

The PRESIDENT pro tempore laid before the Senate a com-
munication from the Postmaster-General, transmitting, in re-
sponse to a resolution of the 27th ultimo, a letter from the Act-
ing Second Assistant Postmaster-General and a copy of a mem-
orandum from the Acting Fourth Assistant Postmaster-General,
relative to the number of clerks in the Post-Office Depa.ttnent
performing other work and who will be affected by new legis-
lation ; which, with the accompanying papers, was referred to
the Committee on Post-Offices and Post-Roads, and ordered to
be printed.

STEAMER “ DAVENTRY."”

The PRESIDENT pro tempore laid before the Senate a com-
munication from the Acting Secretary of Commerce and Labor,
transmitting additional information in the matter of an applica-
tion for the registry of the foreign-built steamer Daveniry;
which was referred to the Committee on Commerce, and ordered
to be printed.

ST. JOHNS RIVER (FLORIDA) IMPROVEMENT.

The PRESIDENT pro tempore laid before the Senate a com-
munieation from the Secretary of War, transmitting, in re-
sponse to a resolution of the 31st ultimo, estimates prepared by
Capt. Francis R. Shunk, Corps of Engineers, the officer in charge
of the improvement of 8t. Johns River, relating to the cost of
obtaining a depth of 24 feet of water in that river, ete.; which,
with the accompanying paper, was referred to the Committee on
Commerce, and ordered to be printed.

ELECTORAL VOTES.

The PRESIDENT pro tempore laid before the Senate a com-
munication from the Secretary of State, transmitting the final
ascertainment of electors for President and Vice-President for
the State of Nevada; which, with the accompanying paper, was
ordered to be filed.

ENROLLED BILLS SIGNED,

A message from the House of Representatives, by Mr. 0. R.
McKexxEY, its enrolling clerk, announced that the Speaker of
the House had signed the following enrolled bills and joint reso-
lution: and they were thereupon signed by the President pro
tempore :

8. 6450. An act to amend an act entitled “An act authorizing
the Winnipeg, Yankton and Gulf Railroad Company to construct
a combined railroad, wagon, and foot-passenger bridge across
the Missouri River at or near the city of Yankton, 8. Dak.;”

H. R. 18280. An act to extend the western boundary line of
the State of Arkansas;

H. R. 18523. An act making an appropriation for fuel for the
public schools of the District of Columbia; and

H. J. Res. 185. Joint resolution authorizing and directing the

Director of the Census to collect and publish additional statis-
tics relating to cotton.

PERSONAL EXPLANATION,

11511'1. EKHEARNS. Mr. President, I rise to a question of personal
privilege.

In the first vote on the amendment of the Senator from Cali-
fornia [Mr. Barp] last evening I voted *“ nay ” in a distinet man-
ner. It appears the clerks misunderstood me and I was num-
bered among those favoring the amendment. My colleagues
called my attention to the error and I was on the point of cor-
recting it when it was suggested I could do so on the vote to
concur in the amendment before the final passage of the bill,
in case the amendment should be adopted. This course I pur-
sued.

The seriousness of this matter did not impress itself upon me
until this morning, when I read in the public press the state-
ment that I had voted for the amendment in order that I might
force the managers of the bill to accept my amendment ceding
the Arizona strip to Utah. This I deny in the most positive
manner. Such a proceeding I would not countenance nor be
a party to. My word had been given the managers of the bill
that I would support their measure, and I would not have played
them false for the whole Territory of Arizona.

If this be the proper time, Mr. President, I desire to have the
record corrected as far as it relates to my vote upon the amend-
ment of the Senator from California in accordance with this
statement.

Mr. NELSON. Mr. President, I desire to state in this connec-
tion that I was sitting here in my seat, and I heard distinctly
the Senator from Utah [Mr. KEarNs] vote “ nay " on that propo-
sition, as he has just stated, and I think every Senator in this
row can vouch for the same thing. I was very much surprised
when the SBecretary read his vote as voting in the affirmative,
as I heard him distinetly vote in the negative.

Mr. CLARK of Wyoming. Mr. President, during the time of
that occurrence I sat as near the Senator from Utah as I sit
now, within 4 feet. His vote was given “ nay,” distinctly, as
he has stated.

Mr. FORAKER. Mr. President, merely to show that the re-
cording clerk was not at fault, in my opinion, I should state
that I was sitting at my desk keeping a tally of the vote, and
when the Senator from Utah announced his vote I wrote his
name down as voting “ yea.” It was a clear vote of “yea" as
it sounded in this part of the Chamber. After I learned that
there was a controversy about it, I made inquiry of a number
of Senators sitting around me; and every one who expressed
himself on the subject expressed himselr as understanding that
the vote was “ yea.”

Of course, if the Senator says it was “nay,” we accept his
statement about it; but the recording clerk is not at fault, I am
sure, if the sound came to him as it did to this part of the
Chamber. Not only that, but Senators who sat nearer to the
Senator than I sat made the same statement, that they under-
stood his vote to be “ yea.”

Mr. GALLINGER. Mr. President, I have no controversy
with the Senator from Utah. If he made a mistake in casting
his vote, I have done that myself. But I was keeping a record,
listening very intently to each vote. My record tallies with
that of the clerks, and to my ears the Senator from Utah voted
distinetly “ yea.” Of course, if the Senator says that he did vote
“pay” I have no hesitancy in accepting that statement; but
there eertainly was good reason for the clerks to record the
vote as they did, unless my ears were much more treacherous
than they ordinarily are.

Mr. QUARLES. Mr. President, at the time the vote In ques-
tion was being taken I occupied my seat here, just two seats
removed from that of the Senator from Utah, and when he
voted I heard him distinetly answer “nay.” It was not a lond
vote, but it was heard here distinctly. Immediately when he
was recorded by the clerks as voting *“yea™ several of us
called his attention at once to the faet and requested him to
correct the record according to the vote he had actually given.

Myr. CLAPP. Mr. President, certainly this is a matter to be
regretted. Not intended as any criticism on the clerks, but
in justice to the Benator from Utah, I will state that I was
sitting next to him at the time and heard him say “nay™ as
distinetly to my knowledge as I ever heard a man make any
expression. That is corroborated by the fact that the Senator
from Indiana [Mr. BEveripee] immediately came here and im-
portuned him to have the record changed, which bears out the
statement of the Senator from Utah.

Mr. KITTREDGE. Mr. President, when the Senator from
Utah [Mr. Kearns] cast his vote on the matter in guestion I
was sitting next to him. I heard him clearly and distinetly
state that he voted “ nay ** on the proposition.
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